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OVERSIGHT  HEARING  ON  THE  EQUAL 
EMPLOYMENT  OPPORTUNITY  COMMISSION 


TUESDAY,  JULY  26,  1994 

House  of  Representatives, 

Subcommittee  on  Select 
Education  and  Civil  Rights, 
Committee  on  Education  and  Labor, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  call,  at  10  a.m..  Room  2175, 
Rayburn  House  Office  Building,  Hon.  Major  R.  Owens,  Chairman, 
presiding. 

Members  present:  Representatives  Owens,  Sawyer,  Ballenger, 
Barrett,  and  Fawell. 

Staff  present:  Maria  Cuprill,  Wanser  Green,  Gary  Kamedy,  and 
Kathy  Gillespie. 

Chairman  Owens.  The  hearing  of  the  Subcommittee  on  Select 
Education  and  Civil  Rights  will  come  to  order. 

The  Chair  would  like  to  announce  that  due  to  the  fact  that  a 
joint  session  of  Congress  is  being  called  for  11  a.m.  and  the  rules 
mandate  that  no  committee  hearing  can  take  place  during  a  joint 
session,  we  will  recess  at  11  a.m.  and  return  at  12  noon.  It  is  my 
hope  that  we  will  complete  and  at  least  not  have  to  hold  the  mem- 
bers of  the  first  panel.  However,  the  members  of  the  second  panel 
will  not  be  heard  until  12  noon  when  the  committee  resumes.  This 
is  not  within  our  discretion.  We  have  to  abide  by  the  rules  and  re- 
cess. 

Since  its  inception  30  years  ago,  the  EEOC  has  consistently  been 
under  fire  for  its  inability  to  adequately  enforce  civil  rights  in  this 
country.  Over  the  years  the  rising  case  loads  and  backlogs  as  well 
as  an  entrenched  organizational  culture  have  focused  EEOC  con- 
cern on  closing  as  many  cases  as  possible  rather  than  coordinating 
an  overall  attack  on  civil  rights  violations. 

The  1980s  were  particularly  dark  for  the  EEOC  thanks  to  Clar- 
ence Thomas  and  his  orchestrated  sabotage  of  civil  rights  enforce- 
ment. Thomas  made  organizational  changes  to  tighten  his  grip  on 
the  flow  of  civil  rights  cases.  This  organizational  structure  remains 
in  place  even  today. 

Since  1980,  the  EEOC  case  backlog  has  more  than  doubled  and 
currently  stands  at  over  80,000  unresolved  cases.  To  the  detriment 
of  the  American  worker,  the  legacy  of  Clarence  Thomas  lives  on. 
We  have  learned  from  credible  sources  that  a  protege  of  Clarence 
Thomas  may  be  appointed  as  the  counsel  for  the  EEOC.  We  hope 
that  this  rumor  is  not  true. 

(1) 


Clearly  the  time  has  come  for  fundamental  change.  The  problems 
of  the  EEOC  can  be  attributed  in  large  part  to  the  limited  author- 
ity it  has  to  enforce  civil  rights  as  well  as  an  organizational  struc- 
ture which  fails  to  maximize  what  little  authority  it  has. 

The  current  organizational  relationships  and  responsibilities  of 
the  Commissioners,  the  Office  of  General  Counsel,  and  the  Office 
of  Legal  Counsel  warrant  critical  review.  Similarly,  if  we  plan  to 
empower  the  EEOC  with  real  enforcement  authority  to  accomplish 
its  mission,  a  critical  review  of  alternative  enforcement  models 
such  as  those  used  by  the  National  Labor  Relations  Board,  the  De- 
partment of  Housing  and  Urban  Development,  and  certain  State 
civil  rights  agencies  is  also  a  logical  first  step. 

The  EEOC  enforcement  deficiencies  have  been  identified  during 
many  previous  hearings.  We  must  now  turn  from  identifying  prob- 
lems to  offering  some  solutions.  Today's  testimony  is  an  opening 
salvo  of  ideas.  We  expect  additionaJ  input  as  we  continue  to  advo- 
cate for  change.  Acaaemics,  plaintiffs*  attorneys,  management  at- 
torneys, and  unrepresented  individuals  may  disagree  on  which  pro- 
posals should  be  pursued,  but  all  agree  that  opening  a  dialogue  to 
consider  fundamental  change  is  a  positive  first  step,  and  we  will 
take  that  first  step  today. 

I  yield  to  Mr.  Ballenger  for  an  opening  statement. 

Mr.  Ballenger.  Thank  you,  Mr.  Chairman,  and  I  want  to  thank 
you  for  holding  this  oversight  hearing  on  the  Equal  Employment 
Opportunity  Commission. 

In  my  experience,  this  hearing  offers  the  rare  opportunity  for  us 
to  examine  the  functioning  of  one  of  the  agencies  within  our  juris- 
diction outside  of  an  immediate  legislative  proposal.  Unfortunately, 
it  is  particularly  appropriate  that  we  consider  how  well  EEOC  is 
working,  as  the  agency  has  reportedly  been  struggling  to  keep  its 
head  above  water,  and  I  say  this  with  no  offense  intended  towards 
the  hard  working — in  fact,  overworked— employees  and  administra- 
tors of  EEOC. 

The  simple  truth  is  that  as  the  primary  entity  for  the  enforce- 
ment of  Federal  civil  rights  protections  in  employment,  the  respon- 
sibilities borne  by  the  agency  are  tremendous.  Just  in  my  tenure 
on  the  committee,  we  have  enacted  two  major  pieces  of  civil  rights 
legislation,  the  Americans  with  Disabilities  Act  and  the  Civil 
Rights  Act  of  1991.  Those  have  created  new  remedial  schemes  and 
causes  of  actions  significantly  increasing  employment  discrimina- 
tion litigation. 

In  this  Congress,  we  are  considering  transferring  the  EEOC  re- 
sponsibility for  Federal  sector  discrimination  charges.  It  is  clear 
that  the  plate  of  EEOC  is  very  full  but  that  we  have  not  put  our 
money  where  our  mouths  are  in  terms  of  providing  the  agency  with 
sufficient  resources  to  operate  effectively  as  it  is  currently  struc- 
tured. 

I  look  forward  to  the  examination  today  of  some  of  the  problems 
experienced  by  the  EEOC  in  enforcing  antidiscrimination  laws  and 
some  of  the  possible  solutions  to  those  problems  in  order  to  make 
the  agency  a  more  effective  and  reliable  tool  for  both  employers  and 
emiployees. 

The  whole  spectrum  of  issues  regarding  how  the  EEOC  conducts 
its  business  must  be  examined.  These  issues  range  from  the  formal 


structure  of  the  agency  to  the  investigatory  techniques  to  the  use 
of  alternative  dispute  resolution  mechanisms  of  implication  of  the 
administrative  findings,  and  I  hope  the  witnesses  will  speak  to 
some  of  these  issues,  and  I  look  forward  to  a  lively  discussion. 

Thank  you,  Mr.  Chairman. 

Chairman  Owens.  Thank  you. 

Mr.  Sawyer. 

Mr.  Sawyer.  Thank  you,  Mr.  Chairman. 

I  welcome  the  opportunity  to  insert  a  more  formal  opening  state- 
ment for  the  record,  but  for  the  moment  just  let  me  thank  you  for 
initiating  this  series  of  hearings. 

The  genesis  of  vour  concern  I  think  is  shared  by  a  lot  of  us.  It 
may  not  be  exactly  the  same  on  either  side  of  vour  chair,  but  the 
concern  is  nonetheless  real,  and  charting  a  pathway  that  achieves 
the  long-standing  goals  of  this  agency  into  a  new  era  is  important 
work,  and  I  thank  you  for  undertaking  it. 

Chairman  Owens.  Thank  you. 

Mr.  Fawell. 

Mr.  Fawell.  Thank  you,  Mr.  Chairman.  I  have  no  prepared 
statement,  but  I  do  laud  you  for  calling  this  hearing. 

It  seems  to  me  that  one  of  the  most  perplexing  problems  we  have 
before  us  in  Congress  is  the  determining  the  right  kind  of  place  of 
emplo3anent  and  labor  laws,  and  that  is  exactly  what  you  are  zero- 
ing in  on  here  albeit  with  a  more  limited  focus  insofar  as  Federal 
employees  are  concerned,  but  to  the  degree  that  we  can  figure  out 
what  is  a  fair  way  of  doing  it,  then  perhaps  we  will  be  better  ad- 
vised too  in  regard  to  place  of  employment  labor  laws  affecting  the 
private  sector,  I  think  employees  are  employees  and  although  you 
have  a  Federal  Government  and/or  Congress  being  a  different  kind 
of  an  employer,  I  think  the  analogy  is  pretty  strong,  and  if  we  have 
something  fair  and  correct  and  right  for  Federal  employees,  that 
that  may  be  something  fair  and  correct  and  right  insofar  as  Con- 
gress is  concerned  and  insofar  as  what  the  private  sector  has  too, 
I  thank  you  for  the  work  you  are  doing  on  this. 

Chairman  OwENS.  Thank  you. 

Mr.  Barrett. 

Mr.  Barrett.  Thank  you,  Mr.  Chairman,  and  too  appreciate  the 
fact  that  you  have  callea  this  hearing  to  discuss  the  Equal  Employ- 
ment Opportunity  Commission  in  general.  The  hearing  I  am  sure 
was  prompted  by  a  concern  about  both  the  increasing  backlog  of 
charges  at  the  EEOC  and  the  rising  number  of  complaints  filed 
with  that  agency. 

So  it  is  my  hope  that  the  hearing  will  serve  as  a  forum  to  discuss 
whether  or  not  there  are  administrative  changes  that  need  to  be 
made  to  the  structure  and  to  the  process  and  hopefully  will  lead 
to  the  enforcement  of  Federal  civil  rights  laws  that  will  be  both 
more  effective. 

So  I  would  again  congratulate  you,  Mr.  Chairman,  for  calling  the 
hearing.  Thank  you. 

Chairman  OwENS.  Thank  you. 

For  our  first  panel  we  are  pleased  to  welcome  the  following  dis- 
tinguished witnesses:  Mr.  Alfred  W.  Blumrosen,  Thomas  A.  Cowan 
Professor  of  Law  at  Rutgers  University;  Mr.  David  Rose,  esquire, 
Law  offices  of  David  Rose;  Mr.  John  Relman,  esquire,  director.  Fair 


Housing  Project,  Washington  Lawyers  Committee  on  Civil  Rights; 
Ms.  Susan  B.  Reilly,  director,  Washington  field  office,  Equal  Em- 
ployment Opportunity  Commission. 

We  have  copies  of  your  written  statement.  Please  confine  your 
testimony  to  about  five  minutes.  You  will  have  a  chance  to  expound 
in  the  question  and  answer  period,  and  feel  free  to  provide  any  ad- 
ditional remarks  in  writing.  We  will  begin  with  Mr.  Blumrosen. 

STATEMENTS  OF  ALFRED  W.  BLUMROSEN,  THOMAS  A.  COWAN 
PROFESSOR  OF  LAW,  RUTGERS  UNIVERSITY,  NEWARK,  NEW 
JERSEY;  DAVID  ROSE,  LAW  OFFICES  OF  DAVID  ROSE,  WASH- 
INGTON, DC;  JOHN  RELMAN,  DIRECTOR,  FAIR  HOUSING 
PROJECT,  WASHINGTON  LAWYERS  COMMITTEE  ON  CIVIL 
RIGHTS,  WASHINGTON,  DC;  AND  SUSAN  B.  REILLY,  DIREC- 
TOR, WASHINGTON  FIELD  OFFICE,  EQUAL  EMPLOYMENT  OP- 
PORTUNITY COMMISSION,  WASHINGTON,  DC 

Mr.  Blumrosen.  Thank  you,  Mr.  Chairman.  I  appreciate  the  op- 
portunity to  be  here. 

I  began  my  work  in  the  field  of  emplo3nnent  discrimination  back 
in  1962  with  a  critical  study  of  the  New  Jersey  Division  on  Civil 
Rights  which  concluded  that  it  was  not  being  effective  at  all,  and 
I  regret  to  say  that  some  of  those  same  conclusions  are  applicable 
to  the  EEOC. 

I  helped  set  up  the  EEOC  and  was  its  first  chief  of  conciliations 
back  in  the  mid-sixties,  with  a  little  service  with  the  Justice  De- 
partment and  the  Labor  Department.  I  came  back  to  the  EEOC  in 
1977  with  Chair  Norton  and  worked  with  her  until  1979.  I  have 
not  been  directly  associated  with  the  EEOC  since  1980,  but  I  have 
done  my  best  to  keep  abreast  of  its  activities. 

At  the  same  time,  I  have  been  writing  and  teaching  in  the  field 
of  employment  discrimination  and  doing  a  little  litigation.  I  have 
a  relatively  new  book  called  "Modem  Law,  The  Law  Transmission 
System  And  Equal  Emplojmient  Opportunity  which  tracks  the  his- 
tory of  the  EEOC  in  large  part,  and  I  have  done  a  little  litigating 
along  the  way. 

The  first  point  I  want  to  make  is  that  title  VII  has  been  enor- 
mously effective  in  one  of  the  areas  that  it  set  out  to  address.  We 
tend  to  forget  that  when  we  focus  on  the  weaknesses  of  the  agency, 
and  they  are  many. 

But  of  the  20  million  people  of  color  that  work  in  the  United 
States  today,  about  5  million  of  them  are  in  higher  occupations 
than  would  have  been  the  case  under  the  occupational  distributions 
of  the  1960's.  There  are  about  6  million  women  who  are  in  higher 
occupations  than  would  have  been  the  case  under  the  occupational 
distribution  of  1972.  So  there  has  been  an  enormous  change  in  the 
country  for  which  title  VII,  although  not  necessarily  the  regulatory 
agencies,  have  been  responsible. 

At  the  same  time,  the  plight  of  the  people  who  did  not  get  the 
benefit  of  the  title  VII  assistance  appears  to  be  worse  because  of 
that,  and  as  you  look  to  reform  the  agency,  I  think  it  is  important 
to  remember  that  there  has  been  success,  that  the  law  can  affect 
the  way  people  relate  to  each  other  and  can  affect  it  in  a  way  that 
civilizes  the  society.  We  haven't  done  the  job  yet,  but  we  have  dem- 
onstrated that  it  can  be  done. 


The  problems  with  the  EEOC  that  you  have  described  are  really 
enormous.  The  basic  job  of  the  EEOC  is  to  settle  matters,  and  the 
settlement  rate  of  the  EEOC  is  about  17  percent  with  respect  to 
cases  filed.  The  settlement  rate  of  the  State  agencies  is  on  average 
25  percent,  and  the  settlement  rate  of  the  EEOC  under  Chair  Nor- 
ton's administration  was  around  40  percent. 

If  you  take  the  years  1985  to  1990  and  ask  yourself  how  many 
more  people  would  have  gotten  settlements  through  the  EEOC  if 
the  EEOC  had  been  doing  as  well  as  State  agencies,  the  answer  is 
25,000.  If  you  say  how  many  people  would  have  gotten  settlements 
at  the  EEOC  if  they  had  been  doing  as  well  as  they  had  been  doing 
under  Chair  Norton's  administration,  the  answer  is  70,000. 

So  we  are  dealing  at  the  settlement  level  with  enormous  num- 
bers of  people  whose  claims  just  simply  don't  get  addressed  under 
the  present  regime. 

Congress  in  1972  gave  the  EEOC  power  to  litigate,  and  the 
EEOC  has  frittered  that  power  away.  They  litigate  cases  they 
shouldn't  be  litigating  that  can  be  handled  perfectly  well  by  the  pri- 
vate bar.  Eighty  percent  of  the  cases  they  litigate  are  one-on-one 
cases — an  individual  claiming  that  he  or  she  was  discriminated 
against — cases  addressed  adequately  by  the  private  bar. 

What  they  don't  litigate  are  major  systemic  discrimination  prob- 
lem cases  which  are  expensive  and  time  consuming.  Less  than  20 
gercent  of  the  EEOC's  case  work  even  runs  in  that  direction  at  all. 
o  the  problems  of  the  EEOC  are  enormous. 

Title  VII  has  worked  largely  because  of  the  private  bar.  EEOC 
litigates  maybe  4  percent  of  the  cases  that  get  litigated.  So  it  is  a 
drop  in  the  bucket  in  terms  of  influencing  the  way  employers  be- 
have. 

Now,  trying  to  keep  within  your  time  limit,  I  have  six  rec- 
ommendations in  my  written  testimony.  Two  of  them  involve  statu- 
tory change.  One  is  technical  but  tremendously  important.  I  believe 
probably  one  of  the  most  important  things  Congress  could  do  would 
be  to  give  the  EEOC  substantive  rule-making  power  in  the  original 
title  VII  area.  You  have  given  it  to  the  EEOC  with  respect  to  the 
Americans  with  Disabilities  Act,  and  it  has  it  with  respect  to  the 
Age  Discrimination  Act,  but  it  does  not  have  it  with  respect  to  race, 
color,  religion,  sex,  or  national  otigin.  Faced  with  a  battery  of  Fed- 
eral judges  who  are  not  sympathetic  to  Title  VII,  the  EEOC  could 
adopt  interpretations  of  Title  VII  through  substantive  rulemaking 
which  would  be  binding  on  those  Federal  judges  under  the  Chevron 
doctrine,  a  tremendously  important  power. 

You  can  have  all  the  hearings  you  want,  but  if  the  substantive 
law  that  the  agency  or  the  courts  have  to  apply  under  those  hear- 
ings is  not  supportive  of  civil  rights,  the  decisions  are  going  to  come 
out  wrong. 

So  my  first  recommendation — and  I  would  like  to  spend  an  hour 
on  it,  but  I  won't — is  give  the  EEOC  substantive  rule-making 
power. 

The  second  recommendation  has  to  do  with  hearings.  Although 
I  have  been  an  opponent  in  past  years  of  giving  the  EEOC  cease 
and  desist  or  administrative  hearing  powers,  when  I  was  working 
on  my  book  in  the  late  eighties  and  early  nineties,  I  realized  that 
it  was  probably  time  for  a  change  in  that  area. 


But  the  first  point  that  I  would  urge  you  to  keep  in  mind  is  that 
the  individual  right  to  litigate  is  the  absolute  bedrock  on  which 
title  VII  stands,  and  without  that  individual  right  to  litigate,  I  be- 
lieve that  a  good  bit  of  the  progress  we  have  had  would  not  have 
taken  place.  No  agency  by  itself  could  deal  with  the  tidal  wave  of 
concern  about  discrimination  which  is  reflected  in  the  charges. 

However,  since  1991  and  the  1991  Act  there  is  a  new  twist  to  liti- 
gation. The  private  bar,  which  has  done  most  of  the  work  in  this 
area,  is  now  going  to  focus  on  those  cases  where  they  believe  they 
can  prove  malice  or  reckless  indifference.  That  is  where  punitive 
damages  and  larger  recoveries,  and  larger  attorneys  fees  will  come 
to  plaintiffs.  However,  the  run  of  the  mill  garden  variety  employ- 
ment discrimination  cases  in  the  country  today  will  not  involve 
malice  or  reckless  indifference. 

For  those  cases  I  think  it  is  important  to  have  a  simplified  proc- 
ess where  a  plaintiffs  lawyer  says,  "Okay,  you  have  got  a  discrimi- 
nation claim  but  you  can't  prove  malice.  Let's  have  a  way  of  han- 
dling those  cases  which  is  more  akin  to  labor  arbitration  methods. 
JIalf  of  the  EEOC  case  load  are  dischEU"ge  cases.  There  is  40  or 
50  years  experience  in  labor  relations  with  handling  discharge 
cases  through  arbitration.  That  model  can  be  copied  in  an  adminis- 
trative hearing.  I  won't  pursue  that  any  further  unless  you  want 
to  talk  about  it  during  the  question  period. 

With  respect  to  the  role  of  the  Commissioners,  the  origin  of  the 
Commission  with  the  present  five  Presidential  appointees  was  at 
the  point  where  the  civil  rights  movement  from  1947  had  wanted 
an  agency  like  the  National  Labor  Relations  Board.  In  the  1964 
legislation,  they  got  the  agency  but  they  didn't  get  the  hearing 
powers  that  the  Labor  Board  had.  That  is  how  we  got  the  five  Pres- 
idential appointees. 

In  1972  there  was  an  effort  to  give  the  agency  hearing  powers. 
Congress  went  as  far  as  to  create  a  Presidentially-appointed  gen- 
eral counsel  to  ensure  separation  of  powers  but  failed  to  give  the 
agency  hearing  powers.  ITiey  just  gave  them  prosecutorial  powers. 
So  that  is  how  we  got  the  six  Presidential  appointees  in  this  agency 
and  never  have  gotten  the  administrative  hearing  powers. 

But  as  a  result,  the  agency  has  not  been  in  a  position  to  stop  or 
stem  the  mass  of  litigation  that  his  taken  place  under  the  statute. 
There  have  been  more  than  120,000  cases  filed  in  this  field  from 
the  beginning,  and  the  government  never  in  its  wildest  imagination 
could  have  addressed  anjrthing  like  that,  and  I  would  not  like  to 
see  that  fundamental  situation  change.  That  is  why  I  say  we  must 
keep  the  individual  right  to  sue,  but  with  the  new  day  we  know 
that  the  cases  where  malice  can  be  proved  will  go  off  to  the  Federal 
court,  they  will  be  taken  care  of  there,  and  it  is  these  other  cases 
for  which  an  administrative  hearing  structure  would  be  useful.  If 
you  had  that,  then  the  Commissioners  could  spend  more  of  their 
time  on  substantive  rulemaking  and  sit  in  appellate  review  over 
administrative  law  judges  handling  those  kinds  of  cases. 

The  Commissioners  could  also  play — this  is  not  a  statutory 
change — a  useful  role  in  developing  new  kinds  of  procedures  for  the 
EEOC.  We  are  going  through  enormous  downsizing  of  the  economy, 
and  every  time  you  are  going  to  lay  off  2,000  or  3,000  workers  you 
have  the  potential  for  an  kinds  of  title  VII  claims.  At  the  present 


time,  there  is  absolutely  no  way  that  an  employer  can  address  that 
situation  before  the  fact.  That  is  a  complicatea  thing  to  be  able  to 
do,  but  ought  to  be  worked  on  in  great  detail. 

Finally,  I  think  that  the  employer's  has  much  less  freedom  to  im- 
prove opportunities  for  its  work  force  than  it  had  30  years  ago.  One 
to  global  competition,  and  labor  rates  in  some  foreign  countries 
which  are  10  percent  of  American  labor  rates,  the  employer  doesn't 
have  the  flexibility  that  he  had  when  we  had  a  monopoly  on  pro- 
ducing eveiTthing.  I  think  that  is  relevant  to  what  happens  to  mi- 
norities and  women  in  employment.  Although  nobody  is  looking  at 
that  from  the  point  of  view  of  employment  opportunity,  the  Com- 
mission could  be  a  forum  of  review. 

Finally,  the  disaster  in  our  central  cities  has  taken  away  the  em- 
ployer's freedom  of  action.  If  the  schools  don't  provide  the  basic  ele- 
mentary education  for  voung  people,  then  title  VII  isn't  going  to 
help  them  because  we  don't  impose  on  the  employer  the  obligation 
to  make  up  for  basic  deficiencies  in  education,  yet  it  is  relevant  to 
employment  opportunities. 

We  ought  to  try  to  help  kids  and  their  families  leapfrog  out  of 
the  central  cities  over  the  rich  suburbs  out  into  exurbia  where  the 
schools  are  better  and  they  are  less  likelv  to  get  killed  and  they 
might  get  an  education  that  would  equip  tnem  to  work.  A  Commis- 
sion sensitive  to  the  overall  place  of  government  in  dealing  with 
employment  opportunities  ought  to  be  able  to  address  these  issues. 

ThEuik  you. 

[The  prepared  statement  of  Mr.  Blumrosen  follows:] 
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My  Name  is  Alfred  W.  Blumrosen.  I  am  the  Thomas  A.  Cowan 
Professor  of  Law,  Rutgers  Law  School,  Newark,  New  Jersey.  I  have 
specialized  in  employment  discrimination  law  since  the  early  1960s. 
I  assisted  in  organizing  the  U.S.  Equal  Employment  Opportunity 
Commission,  served  as  its  first  Director  of  Federal-State 
Relations,  and  its  first  Chief  of  Conciliations.  (1965-1967).  In 
1968,  I  was  a  Special  Attorney  in  the  Civil  Rights  Division, 
Department  of  Justice,  and  from  1969-71,  was  consultant  to  the 
Assistant  Secretary  of  Labor  for  Employment  Standards  Arthur 
Fletcher  and  to  the  OFCCP.  In  the  early  1970's,  I  consulted  with 
state  and  local  civil  rights  agencies.  In  1977-79,  I  was 
consultant  to  EEOC  Chair  Eleanor  Norton.  I  was  the  EEOC 
representative  to  the  interagency  committee  which  drafted  the 
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Uniform  Guidelines  on  Employee  Selection  Procedures-1978,  assisted 

in  drafting  the  EEOC  Guidelines  on  Affirmative  Action,  and  advised 

on  the  reorganization  of  the  EEOC  and  changes  in  agency  procedures. 

In  the  1980 's,  I  testified  before  several  congressional  committees 

concerning  activities  of  the  EEOC.  In  1990,  I  testified  before  the 

House  Committee  on  Labor  and  Education  on  the  Civil  Rights  Act  of 

1990,  and  I  advised  interested  parties  on  the  Civil  Rights  Act  of 

1991. 

I  have  written  two  books;  MODERN  LAW:  THE  LAW  TRANSMISSION  AND 
EQUAL  EMPLOYMENT  OPPORTUNITY' ( 1993 ,  University  of  Wisconsin  Press), 
and  BLACK  EMPLOYMENT  AND  THE  LAW  (1971,  Rutgers  University  Press) 
and  many  law  review  articles  on  egual  employment  opportunity 
matters.  In  1993,  my  wife  Ruth  and  I  each  had  Fulbright 
Scholarships  to  South  Africa  to  examine  whether  the  U.S.  experience 
with  equal  employment  and  affirmative  action  would  be  useful  in  the 
post  apartheid  period.  I  have  advised  and  litigated  employment 
discrimination  matters  on  behalf  of  individual  workers,  employers, 
labor  unions  and  the  NAACP. 

I  appreciate  the  opportunity  to  participate  in  this 
examination  of  the  structure  and  function  of  the  EEOC. 

The  Civil  Rights  Acts  of  the  1960 's  were  intended  to  change 
the  nature  of  American  society  "to  ensure  that  equality  defines  all 
citizens'  daily  experience  and  opportunity,  as  well  as  the 
protection  afforded  to  them  under  the  law."^  This  new  concept  has 


'■.      Justice  O'Connor  in  Metro  Broadcasting  Inc.  v.  FCC,  497 
U.S.  547  (1990). 
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3 
dramatically  changed  employment  practices  so  that  many  do  not 
recall  or  would  not  believe  how  our  society  operated  in  1964.  Our 
greatest  success  has  been  in  the  area  of  occupational  distribution. 

In  1992,  some  one  quarter  of  the  black  and  hispanic  work  force 
of  20,  810,000  were  in  higher  and  better  paying  occupations  than 
they  would  have  been  under  the  occupational  distribution  of  1960. 
That  is  more  than  5  million  workers.  More  than  6  million  women 
workers  were  in  higher  occupations  than  they  would  have  occupied 
under  the  distribution  of  1972.  This  is  the  rock  solid 
accomplishment  of  Federal  Equal  Employment  Opportunity  Programs.* 
Each  individual  has  a  better  chance  of  getting  ahead  on 
his  or  her  merit  than  was  true  30  years  ago.  At  the  same  time, 
this  progress  is  uneven.  Some  employers  are  still  "living  in  the 
sixties,"  while  others  have  adopted  more  enlightened  personnel 
policies.  Meanwhile,  we  have  expanded  the  concepts  of  fairness  to 
include  older  workers  and  disabled  workers. 

The  downside  is  that  relative  unemployment  rates  of  minorities 
remain  at  least  double  that  of  whites,  and  we  have  major  problems 
of  minorities  dropping  out  of  the  labor  force.  The  obvious 
solution  here  is  more  jobs  and  better  wages  for  all  american 
workers.  The  role  of  the  EEOC  in  all  of  this  is  more  complicated 
than  it  was  in  1964. 

The  EEOC  is  a  part  of  the  Law  Transmission  System,  which  seeks 
to  achieve  a  real  world  response  to  the  legislative  standards  in 


See  Appendix  I  to  this  testimony. 
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Title  VII.'  With  respect  to  equal  employment  opportunity,  the  Law 

Transmission  System  will  operate  most  effectively  where: 

1.  Employers  (and  other  regulated  institutions)  have  clear 
notice  of  the  conduct  which  is  expected  of  them,  and  of  how  their 
personnel  systems  should  operate  to  assure  fairness,  before  they 
undertake  major  personnel  programs; 

2.  Disputes  as  to  whether  the  anti  discrimination  laws  have 
been  violated  in  individual,  class  or  systemic  cases  are  promptly 
resolved  through  a  settlement  process; 

3.  If  informal  settlements  are  not  possible,  disputes  are 
resolved  through  litigation  processes  which  are  tailored  to 
employment  discrimination  matters; 

4.  The  program  utilizes  the  tools  of  administration 
regulation;  rulemaking,  reporting,  evaluation,  collection  and 
analysis  of  statistics;  experimentation  with  new  methodologies  and 
a  willingness  to  alter  programs  to  meet  current  needs.* 

Since  the  early  1980s,  the  EEOC  has  increasingly  failed  in  its 
statutory  role  to  improve  employment  opportunity  in  these  four 
areas.  The  Commission's  operations  are  in  shambles.  It  has  not 
addressed  current  problems  such  as  the  massive  reductions  in  force 


'.  The  Law  Transmission  System  consists  of  "legislative, 
administrative  and  judicial  actions  which  interact  with  regulated 
institutions,  beneficiary  organizations  and  individuals  to  achieve 
a  real  world  response  to  a  legislative  standard."  Alfred  W. 
Blumrosen,  MODERN  LAW:  THE  LAW  TRANSMISSION  SYSTEM  AND  EQUAL 
EMPLOYMENT  OPPORTUNITY  3  (1993)  University  of  Wisconsin  Press, 
hereafter  cited  as  MODERN  LAW. 

*.   MODERN  LAW,  77-78. 
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going  on  throughout  industry;  it  is  not  settling  cases  at  the  rates 

of  15  years  ago,  or  even  at  the  current  rates  of  state  agencies, 

and  it  has  frittered  away  the  litigation  power  given  it  by  Congress 

in  1972. 

While  the  number  of  charges  has  increased,  the  EEOC  settles 

only  15%  of  its  cases  as  against  the  40%  settlement  rate  of  1981. 

It  shares  its  caseload  with  state  agencies.   On  these  EEOC  cases, 

the  states  have  a  higher  settlement  rate  than  EEOC  itself.   The 

EEOC  lowered  its  settlement  rate  dramatically  in  the  1980 's, 

thereby  denying  settlements  to  between  25,000  and  70,000  people. 

EEOC  SETTLEMENT  RATES,  1985-1990,  COMPARED  TO  EEOC  SETTLEMENT 
RATE  IN  1981  AND  STATE  AGENCY  RATES,  1985-1990^ 

INCREASE  IN  SETTLEMENTS 

EEOC  SETTLEMENT  RATES        STATE  FEPA     IF  EEOC  SETTLED 

YEARS   Charges   #  settled   %    settled  %    AT  STATE  %   AT  1981% 
85-86    102,613   14,219    13.8      26         +12,460     +26,826 
87-88     90,480   12,820    14.7      22          +6,698     +23,372 
89-90     93,349   15,938    17.       24          +6,465     +21,401 

+25,614     +71,599 

Settlements  are  the  lifeblood  of  egual  opportunity  law.  If 
the  EEOC  had  functioned  as  well  as  the  state  agencies,  then  between 
1985  and  1990,  it  would  have  obtained  settlements  for  25,000  more 
people.  If  it  were  settling  at  the  rate  of  the  early  1980's,  then 
more  than  70,000  people  would  have  gotten  settlements. 

The  EEOC  has  not  published  data  which  would  enable  comparison 
of  EEOC  and  State  FEPA  settlement  rates  after  1990.  However,  it  is 
clear  from  the  published  data  that  the  EEOC  spends  nost  of  its 
energy  dismissing  cases  for  administrative  reasons  or  finding  no 


'.   Data  for  1985-88  from  Modern  Law,  p.  273;  data  for  89-90 
from  EEOC  Ann.  Repts. 
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reasoneible  cause.' 

EEOC  has  misused  the  enforcement  power  to  litigate  given  by 

Congress  in  1972.   The  litigation  power  was  given  precisely  to 

address   systemic   discrimination   or   class   wide   problems  of 

discrimination.    Fewer  than  one  fifth  of  the  cases  which  it 

litigates  attempt  to  address  either  systemic  discrimination  or 

class  wide  matters.    The  vast  majority  of  the  cases  are  "one  on 
one"  cases  which  could  be  handled  as  well  by  the  private  bar. 


NUMBER  AND  PERCENT  OF  SUBSTANTIVE  EEOC  CASES  WHICH  RAISED  "CLASS" 
ISSUES  DURING  1990-1992  COMPARED  TO  TOTAL  EMPLOYMENT  DISCRIMINATION 
CASES  FILED  IN  FEDERAL  COURT' 


Year      TOTAL  FILED    "CLASS/SYSTEMIC  ALL  FEDERAL  CT. 

by  EEOC       by  EEOC  EHPLOYMENT  CASES 
#          % 

1990  359         67        18.6  8,413 

1991  452         89        19.7  9,115 

1992  347         47        13.5  9,672 

The  EEOC  "Enforcement  policy"  in  place  since  1984,'  virtually 
assures  that  the  agency  will  spend  its  energies  on  "one  on  one" 
cases  rather  than   the  systemic  discrimination  eind  class  type  cases 


*.  Between  1989  and  1993,  EEOC  resolved  338,048  matters.  In 
281,105  or  83%  of  these  matters,  EEOC  either  found  no  reasonable 
cause,  or  dismissed  for  other  administrative  reasons.  Of  the 
204,941  cases  during  that  five  years  in  which  the  EEOC  made  a 
finding  of  reasonable  cause,  95%  of  the  findings  were  "no  cause" 
and  5%  or  10,220  cases  received  a  "cause"  finding.  EEOC  Office  of 
Program  Operations,  FY  1993  Ann.  Rep.  30,  32.  Many  "no  cause" 
cases  have  been  successfully  litigated  by  charging  parties  through 
private  counsel . 

'.   EEOC  General  Counsel  Ann.  Rep.  1990,  91,92. 

*.   P.  19  of  the  General  Counsel's  1992  annual  report. 
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which  were  the  focus  of  the  1972  legislation.'  This  is  an 
appalling  misuse  of  the  Commission's  litigation  authority. 

I.  SIX  RECOMMENDATIONS 

I  have  six  recoramendations  which  will  strengthen  the  EEOC,  and 
focus  the  role  of  the  Commissioners.  Two  of  these  recommendations 
require  legislation.  The  others  require  Congressional  oversight. 
I  will  state  them,  and  then  explain  their  advantages  over  other 
proposals  concerning  the  Commission. 

1.  CONGRESS  SHOULD  GIVE  THE  COMMISSION  THE 
AUTHORITY  TO  ADOPT  SUBSTANTIVE  RULES 
INTERPRETING  AND  IMPLEMENTING  TITLE  VII. 

2.  CONGRESS  SHOULD  GIVE  THE  COMMISSION  THE 
AUTHORITY  TO  CONDUCT  ADMINISTRATIVE  HE/iRINGS 
OF  CASES  WHICH  TITLE  VII  CLAIMANTS  DECIDE  NOT 
TO  PURSUE  IN  THE  COURTS. 

3.  THE  COMMISSIONERS  SHOULD  PARTICIPATE  IN 
ASSURING  THAT  THE  SETTLEMENT  PROCESS  IS 
ENHANCED . 

4.  THE  COMMISSIONERS  SHOULD  PARTICIPATE  IN 
DEVELOPING  AN  INTELLIGENT  LITIGATION  PROGRAM 

5.  THE  COMMISSIONERS  SHOULD  PARTICIPATE  IN 
DEVELOPING  "BEFORE  THE  FACT"  PROCEDURES 

6.  THE  COMMISSIONERS  SHOULD  PARTICIPATE  IN 
WIDENING  THE  EEOC'S  CONCERNS  TO  INCLUDE 
MATTERS  WHICH  IMPACT  ON  EMPLOYMENT 
OPPORTUNITIES,  BUT  ARE  BEYOND  THE  PRESENT 
SCOPE  OF  TITLE  VII. 

The  work  in  developing  policies  to  interpret  and  implement 
Title  VII,  and  then  to  review  an  administrative  hearing  process 
which  applies  the  statute  will  fully  occupy  the  Commissioners. 

II.  ORIGINS  OF  THE  COMMISSION 

First,  let  me  explain  the  origin  of  the  present  configuration 


MODERN  LAW,  note  3,  supra,  147-149. 
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of  the  EEOC;  five  presidential  appointed  commissioners  and  a 

presidential  appointed  general  'counsel .    Supporters  of  Equal 

Employment  Opportunity  legislation  have,  since  1947,  generally 

sought  an  agency  modelled  after  the  National  Labor  Relations 

Board. ^°   The  Board  has  six  presidential  appointees,  five  Members 

and  an  "independent"  General  Counsel  to  prosecute  cases  before  it. 

The  Board  has  both  rulemaking  and  adjudicative  powers;  but  has  been 

severely,  and  properly,  criticized  for  failing  to  make  good  use  of 

its  rulemaking  powers. 

In  the  compromise  which  led  to  the  passage  of  the  1964  Civil 
Rights  Act,  the  concept  of  presidential  appointed  commissioners  was 
retained,  but  the  Commission  was  not  given  administrative  hearing 
powers.  This  was  a  key  decision  by  the  Democratic  Leadership  to 
yield  to  the  Republicans.  Law  suits  could  be  filed  by  individuals 
or  the  Attorney  General .  To  make  the  prospect  of  suit  by 
individuals  meaningful ,  attorney  fees  were  to  be  paid  to  the 
prevailing  party.  Since  no  damages  beyond  back  pay  could  be 
recovered,  this  provision  was  very  important  in  assuring  the 
representation  of  claimants. 

The  Commissioners  participated  in  policy  making  in  the 
issuance  of  policy  statements  and  guidelines,  in  the  determination 
of  reasonable  cause  to  believe  discrimination  had  occurred,  and  in 
reviewing  initial  conciliation  agreements.  Most  of  these  functions 
with  respect  to  case  processing  were  delegated  to  Headquarters 


MODERN  LAW,  47. 
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staff,  and  later  to  the  field  staff,  by  the  late  1960 's. 

The  1972  amendments  to  Title  VII  were  based  on  the 
understanding  that  discrimination  was  a  more  complex  phenomena  than 
had  been  recognized  in  1964,  that  the  "forms  and  incidents  of 
discrimination  which  the  Commission  is  required  to  treat  are 
increasingly  complex. "^^  The  supporters  of  greater  federal 
involvement  still  wished  to  follow  the  model  of  the  NLRB.  In  the 
compromise  leading  to  the  1972  act,  the  general  counsel  was  made  a 
presidential  appointee,  "independent"  of  the  Commission.  This 
independence,  as  at  the  NLRB,  was  viewed  necessary  to  separate  the 
prosecutorial  and  judicial  functions,  but  the  Commission,  again, 
was  denied  "judicial"  powers.  Rather,  it  was  allowed  to  sue 
private  employers  in  Federal  Court. 

Thus,  the  present  structure  of  the  Commission  is  a  result 
of  compromises  which  have  produced  six  presidential  appointees,  but 
no  hearing  powers.  The  General  Counsel  is  responsible  for 
litigation  on  behalf  of  the  Commission,  and  the  commission,  as  a 
matter  of  practice,  approves  cases  for  litigation.  The  Commission 
also  participates  in  preparing  guidelines  and  regulations. 

Since  the  Commission  has  no  substantial  judicial  powers,  the 
Commissioners  presumably  serve  at  the  pleasure  of  the  president, 
despite  their  terms  as  specified  in  the  statute. 

III.   ALTERNATIVES  TO  THE  PRESENT  STRUCTURE 


MODERN  LAW,  147-150, 
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Here,  in  brief,  are  the  proposals  which  have  been  made  to 

modify  the  Commission  structure,  and  my  views  on  these  proposals. 

The  proposals  all  stem  from  a  desire  to  improve  the  operation  of 

the  commission,  and  a  sense  that  the  role  of  the  Commissioners  has 

not  been  clearly  delineated. 

1.  Abolish  the  CoBBission  in  favor  of  a  single 
administrator.  Save  several  million  dollars  per  year,  which  might 
arguably  be  better  spent  on  staff  to  process. 

EEOC  is  a  well  known  institution.  To  make  this  change  would 
appear  to  signal  a  lessening  of  attention  to  equality. 
Furthermore  it  is  a  bi-partisan  agency  in  a  field  which  remains 
controversial.  A  single  administrator  might  not  be  able  to  bring 
the  breadth  of  vision  and  experience  to  policy  making.  A 
specialized  agency  dealing  with  employment  discrimination  is 
desirable.  Better  utilization  of  staff  can  come  from  better 
development  and  administration  of  policy.  Furthermore,  the 
tradition  that  some  of  the  commissioners  should  be  members  of 
groups  which  are  the  intended  beneficiaries  of  Title  VII  also  adds 
a  positive  participatory  dimension  to  the  Commission,  which  would 
be  lost  under  a  single  administrator. 

2.  Place  General  Counsel  in  charge  of  the  Coanission. 
This  is  a  bad  idea  because  it  would  emphasize  case  by  case 
litigation.  The  decisions  as  to  types  of  cases  to  litigate  during 
the  last  decade  does  not  bode  well  for  a  general  counsel  dominated 
program.  The  EEOC  has  frittered  away  its  limited  litigation 
resources  on  cases  which  it  should  have  referred  to  the  private 
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bar,  and  has  failed  to  pursue  the  kinds  of  class  and  systemic 
discrimination  cases  for  which  it  has  greater  potential. 

Furthermore,  the  settlement  processes  of  the  commission  are 
crucial  to  its  operation.  They  are  a  separate  process  from 
litigation.  The  General  Counsel's  office  would  necessarily  view 
conciliations  as  a  prelude  to  litigation,  not  as  a  separate 
process.  It  would  be  a  tragic  loss  to  millions  of  minorities  and 
women,  older  workers  and  disabled  people  to  make  litigation  the 
dominant  method  of  enforcement  of  the  statute.  The  function  of 
EEOC  litigation  is  not  only  to  do  justice  in  particular  cases,  but 
to  facilitate  and  encourage  the  settlement  of  most  claims.  A 
General  Counsel  dominated  agency  would  almost  surely  slight  the 
conciliation  process. 

3.  Make  Commissioners  part  time,  expeind  their  number  but 
make  them  advisory  to  Chair.  The  positive  side  is  that  there  are 
now  far  more  interest  groups  who  would  like  to  have  a  Commissioner 
particularly  sensitive  to  their  concerns.  Obviously  a  larger  group 
could  not  participate  in  operations  or  adjudication;  but  it  could 
participate  in  rulemaking  process.  The  downside  is  that  the 
Commission  process  would  undoubtedly  become  more  unwieldy  and  have 
a  greater  potential  for  delay  than  now  already  exists.  The 
function  of  assuring  input  from  all  interested  sources  could  be 
filled  by  an  advisory  committee.  Net  judgment:  not  worth  doing  in 
light  of  function  suggested  in  item  4. 

4.  Give  Commissioners  participation  in  substantive 
rulemaking  of  the  EEOC,    review  of  an  administrative  hearing 
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process,  and  participation  in  neglected  areas  of  commission  program 

development.     I  believe  that  these  steps  are  both  crucial  in 

assisting  EEOC  to  live  up  to  its  potential. 

The  rest  of  this  paper  will  elaborate  on  the  above  analysis 

and  recommendations. 

IV.  SUBSTANTIVE  RULE  MAKING  POWER — THE  INTERPRETATION  OF  TITLE 

VII 

The  EEOC  may  play  an  important  role  in  the  interpretation  of 

Title  VII.    Will  Title  VII  be  viewed  as  an  expanding  charter  of 

equality,  as  it  was  in  Griggs  v.  Duke  Power  Co.?   Or  will  it  be 

read  narrowly  to  minimize  its  scope  and  restrict  rights  of  members 

of  protected  groups  as  in  Wards  Cove  v.  Atonio,  and  other  1988-89 

Supreme  Court  cases  which  were  overturned  by  the  1991  Civil  Rights 

Acts?    The  federal  judiciary  consists  in  significant  part,  of 

judges  who  were  appointed  by  Presidents  Reagan  and  Bush  who  were 

not   sympathetic   to   equal   employment   opportunity   program 

enforcement.   If  the  interpretation  of  Title  VII  is  largely  in  the 

hands  of  these   judges,   we  can  expect  the  kind  of   narrow 

interpretations  given  by  the  Supreme  Court  in  1988-89." 


".  The  Supreme  Court  may  be  bent  on  continuing  this  process. 
See  the  strange  case  of  St.  Mary's  Honor  Center  v.  Hicks,  113  S. 
Ct.  2742  (1993)  in  which  the  Supreme  Court,  as  well  as  the  Court  of 
Appeals,  became  so  engrossed  in  the  intricacies  of  the  proof 
process  in  employment  discrimination  cases — which  they  proceeded  to 
unnecessarily  complicate — that  they  did  not  overturn  the  clearly 
erroneous  view  of  the  District  Court  that  an  employer  was  not 
responsible  for  a  "personal  vendetta"  carried  out  by  a  supervisor 
against  a  black  worker.  Employing  a  supervisor  who  carries  out 
"personal  vendettas"  against  blacks  would  seem  to  be  the  most 
brutally  obvious  form  of  discrimination. 
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In  1984,  the  Supreme  Court  decided  what  may  be  the  most 
important  administrative  law/statutory  interpretation  case  in  our 
generation.  In  Chevron,  U.S.A.,  Inc.  v.  Natural  Resources  Defense 
Council,  Inc.,  467  U.S.  837  (1984),  the  Court  established  a  new 
relation  between  the  Federal  Courts  and  Federal  Administrative 
Agencies  which  have  substantive  rulemaking  powers. 
The  older  view  was  that  administrative  interpretations  of  statutes 
which  they  administered  might  be  given  "deference"  by  the  courts, 
but  were  not  binding  on  them.  This  view  was  applied  to  EEOC 
guidelines  in  Griggs  and  other  cases. '^ 

In  Chevron,  the  Supreme  Court  adopted  a  new  rule  with  respect 
to  statutes  where  Congress  had  created  an  administrative  agency 
with  substantive  rulemaking  powers.  This  is  a  two  part  rule:  (1) 
If  Congress  has  spoken  to  the  precise  issue  of  statutory 
interpretation  in  question,  that  position  is  binding  on  the  agency 
as  well  as  the  courts;  (2)  but  if  Congress  has  not  spoken  to  the 
precise  issue  in  question,  then  the  view  of  the  agency,  adopted 
through  notice  and  comment  rulemaking  will  be  BINDING  on  the  agency 
AND  ON  THE  COURTS,  if  that  view  constitutes  a  "reasonable"  or 
"permissible"  interpretation  of  the  statute.  If  the  EEOC  had 
substantive  rulemaking  power,  it  could  engage  in  "binding" 
statutory  interpretation."    The  Congress  in  1964  gave  the  EEOC 


".  Griggs  v.  Duke  Power  Co.(c),  401  U.S.  424  (1971).  Alfred 
W.  Blumrosen,  "The  Binding  Effect  of  Affirmative  Action 
Guidelines."  1  Labor  Lawyer  261  (1985). 

".  MODERN  LAW,  25-31,  discussing  Chevron,  U.S.A.,  Inc.  v. 
Natural  Resources  Defense  Council,  Inc.,  467  U.S.  837  (1984).  If 
the  Commission  were  also  given  the  hearing  authority  suggested  in 
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little  substantive  rule  making  power. '^   The  Commission  issued 

"guidelines"  which  were  sometimes  viewed  as  influential,   and 

sometimes  disregarded  by  the  Supreme  Court. 

The  EEOC  already  has  rulemaking  power  under  the  Age 
Discrimination  in  Employment  Act,  and  was  required  to  exercise 
rulemaking  power  under  the  Americans  with  Disabilities  Act  of  1990. 
EEOC  currently  has  less  power  to  interpret  the  original  title  VII 
than  to  interpret  those  later  statutes  which  were  based  upon  it. 

One  of  the  most  important  reforms  this  Committee  can  encourage 
is  that  EEOC  be  given  substantive  rulemaking  powers  with  respect  to 
Title  VII.  Congress  should  direct  the  EEOC  to  make  policies 
through  notice  and  comment  rulemaking  under  the  APA  to  the  extent 
practical.  The  careful  and  responsible  exercise  of  these  powers 
can  create  a  legal  environment  in  %rtiich  adaptation  and  adjustment, 
rather  than  litigation,  will  be  the  dominant  response  of  the 
regulated  community.  Careful  policy  making  should  facilitate 
resolution  of  cases  by  clarifying  the  rights  and  obligations.  This 
will  reduce  the  incentive  to  litigate  against  those  policies  which 
have  been  developed  through  notice  and  comment  rulemaking.  Policy 
making  through  rules  is  necessary  to  continue  the  effort  to  get 


the  next  section,  statutory  interpretation  could  also  be  carried 
out  by  adjudication.  NLRB  v.  J.  Weingarten,  Inc.,  420  U.S.  251 
(1975) . 

".  The  original  Title  VII,  Sec.  713  (a)  provides  that  the 
agency  may  make  procedural  rules.  This  has  been  interpreted  by 
negative  implication  to  preclude  substantive  rulemaking,  except 
with  respect  to  grants  of  immunity  under  Sec.  713  (b),  Alfred  W. 
Blumrosen,  "The  Binding  Effect  of  Affirmative  Action  Guidelines." 
1  Labor  Lawyer  261  (1985). 
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employers  to  internalize  EEO  policies  so  that  they  will  "do  it 
right"  in  the  first  instance,  rather  than  relying  on  after-the-fact 
litigation.  It  would  be  disastrous  for  the  future  of  Title  VII  if 
the  law  is  developed  through  case  by  case  adjudication  before 
unfriendly  federal  judges." 

Four  examples  of  issues  which  the  EEOC  should  promptly 
address  through  rulemaking  or  guideline  issuance  are: 

1 .  Practices  and  procedures  concerning  reductions  in  force 
which  have  adverse  impact. 

2.  Scope  of  affirmative  action  programs  conducted  by  state 
and  local  governments 

3 .  Practices  and  procedures  to  assure  the-t  hiring  and 
promotion  decisions  based  on  subjective  judgments  are  not 
discriminatory.    This  related  to  the  "glass  ceiling"  issue. 

4.  Numerous  issues  under  the  Civil  Rights  Act  of  1991  which 
are  now  in  litigation. 

V.   ADMINISTRATIVE  HEARING  POWERS 

In  the  1970 's,  I  opposed  giving  the  Commission  administrative 
hearing  powers,  because  the  courts,  at  that  time  were  a  better 
forum  for  civil  rights  than  administrative  agencies.^'  But  the 
combination  of  the  massive  numbers  of  complaints,  the  expansion  of 
jurisdiction,  and  the  conservative  attitude  of  the  Federal  courts. 


".  This  circumstance  led  Congress  in  1935  to  set  up  the 
National  Labor  Relations  Board  to  implement  the  newly  recognized 
rights  of  workers  to  organize  and  bargain  collectively .MODERN  LAW, 
37-38 

".  Alfred  W.  Blumrosen,  BLACK  EMPLOYMENT  AND  THE  LAW,  36-41 
(1971,  Rutgers  University  Press).  My  views  were  described  in  the 
Wall  Street  Journal  of  September  15,  1971.  They  were  later  quoted 
by  Senator  Dominick  of  Colorado,  in  support  of  his  opposition  to 
giving  administrative  "cease  and  desist"  hearing  powers  for  EEOC. 
He  successfully  pressed  for  the  adoption  of  provisions  allowing 
EEOC  to  sue  in  Federal  Court.  See  Senate  Committee  on  Labor  and 
Public  Welfare,  Subcommittee  on  Labor.  Legislative  History  of  the 
Equal  Employment  Opportunity  Act  of  1972.  92d  Cong.,  2d  Sess. 
(November,  1972)  (Comm.  Print)  at  p.  692. 
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along  with  the  more  detailed  development  of  Title  VII  law,  led  me 

to  revise  this  conclusion  in  1993.     In  MODERN  LAW, (172-74)  I 

wrote: 

5.   PRESENT  PROOF  PROCESS  SHOULD  BE  REPLACED  BY  A  PROCESS 
TAILORED  TO  DISCRIMINATION  CASES,  IN  NON-JURY  SITUATIONS. 

...the  process  of  proving  a  discrimination 
case  by  an  individual  is  difficult  and 
onerous.  This  process  can  be  draining  on  both 
the  employer  and  the  plaintiff.... 

The  volume  of  individual  cases  is  now  so 
large,  and  the  application  of  the  federal 
rules  is  so  burdensome,  that  a  new  start  is 
needed  to  simplify  these  cases 

An  administrative  hearing  process  which  would 
routinely  begin  by  examining  the  reason  for 
the  protested  personnel  action  could  go  far 
toward  simplifying  this  most  common  and  most 
fact  specific  aspect  of  employment 
discrimination  law. 

Such  a  hearing  could  be  held  by  the  EEOC  or  by 
some  separate  hearing  body  created  by 
Congress.  Whatever  may  have  been  the  reasons 
in  1964  and  1972  for  denying  such  powers  to 
the  EEOC,  it  is  now  clear  that  most  individual 
discrimination  case  should  be  removed  from  the 
complex  setting  of  federal  district  court 
litigation  and  be  placed  in  a  simpler  setting 
tailored  to  the  problems  of  individual 
employment  discrimination.  This  proposal 
could  not  be  applied  to  cases  where  plaintiffs 
claim  punitive  or  compensatory  damages  beyond 
back  pay  because  of  the  right  to  jury  trial  in 
such  cases  (Curtis  v.  Loetherl . 

A  simplified  process  in  an  administrative 
setting  would  involve  the  following 
procedures : 

1.  The  decision  to  hold  a  hearing  would  be 
made  by  the  agency  which  would  screen  out 
"frivolous"  claims  and  would  go  to  hearing  on 
cases  they  could  not  settle,  or  complainant 
could  choose  an  administrative  rather  than  a 
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court  hearing.^" 

2.  Prior  to  the  hearing,  each  party  would  be 
required  to  state  their  positions  and  list  the 
witnesses  they  expected  to  call,  and  to 
provide  copies  of  documents  they  expected  to 
introduce.  Employers  would  be  required  to 
produce  all  documents  relating  to  the 
plaintiff  and  to  a  limited  number  of 
identified  other  persons  whose  situation  is 
argued  to  be  similar  to  that  of  the  plaintiff 
and  copies  of  records  and  reports  concerning 
equal  employment  opportunity  matters. 

3 .  An  attempt  at  settlement  could  be  made  by 
the  Administrative  Law  Judge  who  would  hear 
the  case. 

4.  At  the  hearing,  the  employer  would  present 
its  evidence  first,  followed  by  the 
plaintiff's  effort  to  demonstrate  that  the 
reasons  given  by  the  employer  are  either  not 
the  real  reasons  or  are  not  legitimate 
reasons. 

5.  If  the  hearing  disclosed  the  necessity  for 
additional  evidence,  the  Administrative  Law 
Judge  could  direct  that  specific  material  be 
presented.  Otherwise  no  further  discovery 
would  be  allowed. 

This  most  crucial  area  of  discrimination  law  has  suffered  from 
the  application  of  standardized  rules  of  procedure,  rather  than 
rules  tailored  to  the  problems  of  these  cases." 

The  foundation  right  of  an  individual  to  sue  should  be 
preserved  in  all  cases,  but  the  exercise  of  that  right  is  affected 
by  the  1991  Civil  Rights  Act  which  provides  for  compensatory  and 
punitive  damages  in  cases  of  "malice  or  reckless  indifference"  to 
federally   protected   rights.     Complainants   should   have   the 


".  The  EEOC  should  not  be  able  to  preclude  individual 
recourse  to  the  process,  given  its  recent  history  of  dismissal  of 
most  claims.  [This  note  not  in  original  text,] 

".  Alfred  W.  Blumrosen,  Strangers  No  More:  All  Workers  Are 
Entitled  to  Just  Cause  Protection  Under  Title  VII,  2  Industrial 
Relations  Law  Journal   519  (1978). 
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opportunity  with  advice  of  counsel  to  decide  to  seek  such  damages 

in  Federal  Courts  rather  than  pursuing  an  administrative  hearing 

route.    The  courts  are  likely  to  construe  "malice  or  reckless 

indifference"  narrowly,  so  that  many  title  VII  claims  will  still  be 

resolved  through  the  hearing  process  described  above.  This  process 

is  essentially  based  on  labor  arbitration  practice.  More  than  half 

the  EEOC  complaint  load  involves  discharge  cases  which  have  been 

the  grist  for  labor  arbitration  for  many  years. 

The  administrative  hearing  process  described  above  is  more 
expeditious  and  more  fair  than  the  complex  "ping  pong  game"  which 
is  still  being  evolved  by  the  Supreme  Court  for  the  trial  of 
"disparate  treatment"  cases  under  Title  VII."  If  my 
recommendations  as  to  the  nature  and  order  of  proof  discussed  above 
are  accepted,  a  simple  direct  trial  of  these  cases  will  take  place, 
rather  than  the  drawn  out  battle  of  summary  judgment  motions  which 
takes  place  today. 

The  case  for  the  complainant  before  the  Administrative  Law 
Judge  could  be  presented  by  the  EEOC  attorney,  by  EEOC  retained 
counsel  or  by  private  counsel.  Given  the  limited  resources  of 
EEOC^  private  counsel  would  be  necessary  in  many  cases,  and 
attorney  fees  payable  in  the  federal  courts  should  also  be  payable 
in  cases  brought  before  the  Commission. 

The  Commissioners  would  sit  in  appellate  review  of  decisions 
of  administrative  law  judges  to  assure  that  Title  VII  standards 


".      See,  for  example,  St.  Mary's  Honor  Center  v.  Hicks,  113 
S.  Ct.  2742  (1993)  discussed  in  note  12,  supra. 
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(whether  expressed  in  statute,  pre-existing  commission  policy,  or 
the  Commission's  judgment  in  the  particular  case)  were  complied 
with  by  the  ALJ,  and  that  the  judgment  was  supported  by  evidence. 

The  administrative  law  judges  could  either  be  full  time  or 
part  time  adjudicators. 

Thus  I  recommend  that  the  Commission  be  restructured  to 
provide  an  optional  administrative  hearing  process,  with  review  by 
the  Commissioners  (or  a  panel  thereof)  and  limited  review  by  the 
Courts  of  Appeal.  THE  HEARINGS  SHOULD  DETERMINE  WHETHER  COMMISSION 
POLICY,  AS  ESTABLISHED  BY  NOTICE  AND  COMMENT  RULEMAKING 
INTERPRETING  TITLE  VII,  HAS  BEEN  VIOLATED.  IF  NO  SUCH  POLICY  IS 
APPLICABLE,  THE  ADJUDICATION  BE  USED  TO  ESTABLISH  IT.  ANY  POLICIES 
ESTABLISHED  THROUGH  ADJUDICATION  SHOULD,  AS  QUICKLY  AS  THE 
COMMISSION  DEEMS  PRACTICAL,  BE  INCORPORATED  INTO  SUBSTANTIVE  RULES. 

In  addition,  the  Commission  should  reinvigorate  the  rule 
making  processes  so  as  to  give  notice  to  both  the  regulated 
community  and  the  beneficiaries  of  its  view  of  legal  requirements, 
and  should  reassert  its  policy  preeminence  in  the  EEO  field  which 
it  abandoned  in  the  1980 's. 

I  now  suggest  a  group  of  policy  issues  on  which  EEOC 
Commissioners  should  have  a  voice,  recognizing  that  these  matters 
do  run  into  the  day  to  day  operation  of  the  Commission  which  is  the 
domain  of  the  Chair  or  the  General  Counsel. 

VI.   ENHANCING  SETTLEMENT  PROCESSES 

The  EEOC  settlement  process  must  be  refined  and  continued  as 
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the  primary  mechanism  for  resolution  of  disputes  under  Title  VII. =^ 

By  the  end  of  the  Norton  administration  at  EEOC,  in  1981,  the 

settlement  rate  was  running  about  40%  of  case  filings.   By  1987-88, 

the  rate  had  been  reduced  below  15%.^^   It  has  remained  at  that 

level  since  then.    The  reduction  in  the  settlement  rate  was  the 

result,  at  least  in  part,  of  a  calculated  program  to  make  it  less 

likely   that   a   complainant   would   receive   a   settlement.^' 

Therefore,  every  step  of  the  EEOC  program  should  be  reexamined  to 

determine  whether  it  has  inhibited  the  settlement  process . 

Settlement  was  intended  by  Congress  to  be  the  primary  method  of 

resolving  discrimination  disputes  and  should  remain  so. 

The  1991  Civil  Rights  Act  provides  for  compensatory  and 

punitive  damages  in  cases  of  "malice  or  reckless  indifference." 

This  does  change  the  nature  of  the  EEOC  settlement  process  in  such 

cases.    The  Act  provides  adequate  incentive  for  individual 

attorneys  to  take  such  cases,  particularly  where  larger  firms  are 

involved.   Given  its  limited  resources,  the  Commission  should  not 

litigate  or  expend  major  conciliation  time  on  these  cases." 


".  See  Appendix  II  for  statistics  on  the  volume  of  EEOC 
settlements. 

".   MODERN  LAW,  27  3. 

".  id.  at  270-272. 

".  Once  evidence  of  malice  or  reckless  indifference  is  noted, 
EEOC  should  notify  both  the  complainant  and  respondent  that  there 
is  a  prospect  of  damages  beyond  back  pay,  and  that  EEOC  will  advise 
complainant  to  seek  private  counsel  unless  the  respondent  offers 
prompt  settlement.  Regional  attorneys  should  review  proposed 
settlements  with  complainants  to  determine  if  the  offer  appears 
reasonable,  or  advise  complainant  to  have  private  counsel  examine 
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21 
VII.   CONDUCTING  AN  INTELLIGENT  LITIGATION  PROGRAM 

Most  litigation  under  title  VII  is  carried  on  by  private 
attorneys,  who  are  an  integral  part  of  the  implementation  system 
created  in  the  1964  act.  Of  the  140,247  employment  discrimination 
cases  filed  in  federal  courts  since  1972,  EEOC  has  filed  5,618 
substantive  cases."  EEOC  suits  account  for  only  4%  of  the 
litigation.  If  the  EEOC  litigation  involved  complex  large  scale 
matters,  or  the  pressing  of  major  legal  issue,  this  small 
proportion  might  be  acceptable.  However,  during  the  four  year 
period  1990-1993,  only  212  [or  18.3%]  of  the  1158  cases  filed  by 
EEOC  involved  substantive  "class  type"  issues.  More  than  80%  of 
its  cases  are  "one  on  one"  litigations  which  can  readily  be  handled 
by  the  private  bar.  In  this  period,  the  EEOC  has  been  squandering 
its  litigation  resources  on  matters  which  were  better  handled  by 
the  private  bar.  The  EEOC  should  not  litigate  cases  which  can  be 
handled  by  private  counsel.  Its  so  called  enforcement  policy 
virtually  guaranteed  that  its  litigation  would  focus  on  individual, 
rather  than  class  type  cases. 

EEOC  litigation  strategy  should  emphasize  four  elements: 
(1)     Major  litigation  addressing  systemic  discrimination 
which  can  only  rarely  be  supported  by  the  private  bar,  for  either 
legal  or  financial  reasons.     This  type  of  litigation  should 


it.    If  the  matter  is  not  settled,  claimant  should  be  advised  to 
seek  private  counsel  to  pursue  the  matter. 

".   See  Appendix  II.   "Substantive"  cases  exclude  subpoena 
enforcement  and  record  keeping/reporting  violations. 
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continue  and  be  expanded. 

(2)  Litigation  support  for  private  counsel  in  complex  cases 
involving  large  employers.  These  cases  are  difficult  for  most 
private  counsel  to  mount,  because  of  both  fiscal  and  legal 
constraints.  To  the  extent  that  they  address  systemic 
discrimination,  they  have  the  potential  to  assist  many  people. 

(3)  Institutional  litigation  such  a  protecting  claimants  from 
retaliation,  enforcing  subpoenas,  record  keeping  and  reporting  and; 

(4)  Individual  cases  where  the  private  bar  does  not  have  a 
financial  incentive  to  litigate,  those  which  do  not  appear  to 
involve  malice  or  reckless  indifference.  These  "average"  Title  VII 
cases  should  be  tried  to  an  administrative  tribunal  of  the  type 
outlined  above,  with  claimants  represented  either  by  EEOC  or  their 
own  counsel . 

VIII.  DEVELOPING  "BEFORE  THE  FACT"  PROCEDURES 
Many  large  employers  are  undergoing  major  restructuring  and 
"downsizing"  of  their  operations.  In  the  future  we  can  expect 
other  massive  revisions  of  our  industrial  relations  systems.  It  is 
unfair  to  both  employers  and  the  beneficiaries  of  equal  opportunity 
laws  to  delay  an  assessment  of  the  legality  of  these  overall 
programs  until  after-the-fact  law  suits  which  drag  on  interminably, 
can  cost  employers  multiple  millions  of  dollars  and  impose  terrible 
burdens  on  employees.  There  should  be  established  an 
administrative  system  which  can  evaluate  the  general  legality  of  a 
proposed  massive  reordering  of  the  workforce  before  it  is  put  into 
effect.   EEOC  should  not  be  empowered  to  give  an  employer  a  carte 
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blanch  to  restructure;  nor  should  it  require  that  an  employer 
submit  to  such  a  review.  Employers  should  have  the  option  to  submit 
to  the  agency  a  detailed  program  of  restructuring,  which  identifies 
probable  adverse  impact,  for  an  evaluation  of  its  business 
justifications .  ^* 

The  documentation  and  analysis  involved  in  such  a  program 
should  be  sufficient  to  enable  the  agency  to  advise  whether  the 
adverse  impact,  if  any,  is  justified  under  Title  VII.  Subsequent 
litigation  would  focus  on  whether  the  program  was  carried  out  in  a 
non-discriminatory  manner.  We  all  know  that  the  purest  of  programs 
is  subject  to  manipulation. 

IX.   WIDENING  EEOC'S  CONCERNS 

To  better  understand  the  operation  of  the  Law  Transmission 
System,  the  Commission  should  cause  government  wide  statistics 
concerning  equal  employment  opportunity  to  be  brought  together  in 
one  place.  Right  now,  to  get  a  picture  of  how  the  country  is 
doing  with  regard  to  minority,  female,  older  worker  and  disabled 
employment,  there  are  figures  from  EEOC,  OFCCP,  Bureau  of  Labor 
Statistics,  Bureau  of  the  Census,  Office  of  the  Administrator  of 
Federal  Courts,  Court  administrators  around  the  nation,  and 
probably  others.  OFCCP  and  EEOC  have  statistics  showing  how  larger 


".  The  steel  industry  consent  decree  in  the  1970 's  comes  as 
close  to  recognizing  this  type  of  administrative  review  as  any  in 
the  history  of  the  statute.  See  Alfred  W.  Blumrosen,  The  Law 
Transmission  System  and  the  Southern  Jurisprudence  of  Employment 
Discrimination,  6  Industrial  Relations  L.  Jour.  313,  317-33  (1984). 

Technically,  workers  culd  claim  in  advance  of  a  reduction  in 
force  that  it  would  "tend  to  deprive"  persons  of  employment 
opportunities  in  violation  of  Sec.  703  (a)  (2)  of  Title  VII. 
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companies  are  doing  on  EEO  over  different  years,  but  only  the  New 

York  Times  seems  able  to  put  together  a  picture  of  what  is 

happening.^" 

There  are  other  fundamental  changes  in  the  "global  economy" 
which  influence  the  potential  of  Title  VII.  The  assumption  behind 
Title  VII  was  that  restrictions  on  minority/female/older 
worker/disabled  worker  employment  opportunity  are  within  the 
control  of  the  employer.  To  some  extent  this  remains  true,  and 
Title  VII  administration  should  address  this  degree  of  employer 
flexibility.  But  to  some  extent,  employers  have  lost  their  freedom 
of  choice  with  respect  to  employees,  through  forces  beyond  their 
control.  If  schools  in  the  central  cities  do  not  educate  in  basic 
skills,  or  if  wage  rates  in  less  developed  countries  are  10%  those 
in  the  U.S.  employer  freedom  of  choice  of  workers  is  circumscribed 
and  Title  VII  can  do  little  or  nothing  about  it."  More  and  more, 
I  believe,  the  global  economy  means  that  forces  beyond  employer 
choice  will  impact  on  employment  opportunities  protected  by  Title 
VII.  The  EEOC,  as  part  of  its  authority  to  report  to  Congress, 
should  cause  these  issues  to  be  identified  and  discussed,  and 
develop  recommendations  for  Congress,  including: 

-Do  workers  in  low  wage  countries  have  the  right  to  organize 


".   NY  Times,  Sept.  14,  1993,  p.  1. 

".  See  Alfred  W.  Blumrosen,  Society  in  Transition  I:  A 
Broader  Congressional  Agenda  for  Equal  Employment — The  Peace 
Dividend,  Leap  Frogging  and  Other  Matters,  8  Yale  Law  and  Policy 
Review  257  (1990)  . 
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and  be  represented  by  unions  of  their  choice?  If  not,  should 
employers  who  use  their  low  wage  labor  have  access  to  our  markets? 

-If  schools  in  the  central  cities  are  so  bad,  should  parents 
be  encouraged  to  "leapfrog"  out  of  those  cities,  to  exurbia  where 
schools  are  better,  crime  is  less,  and  job  opportunities  may  be 
better  for  lesser  skilled  people  than  in  the  central  cities? 

Both  of  these  matters  lie  within  the  purview  of  this 
Committee. 

Thank  you  for  the  opportunity  to  present  these  views.  I  will 
be  happy  to  address  any  questions. 
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APPENDIX  I 

(Extract  from  remarks  by  Alfred  W.  Blumrosen  prepared  for  the  30th 
Anniversary  of  Title  VII  of  the  Civil  Rights  Act  of  1964,  sponsored 
by  the  Memphis  office  of  the  EEOC,  June  24,  1994,  entitled 
REFLECTIONS  AND  ANTICIPATIONS:  THE  ACCOMPLISHMENTS  AND  LIMITS  OF 
TITLE  VII  OF  THE  CIVIL  RIGHTS  ACT  OF  1964.) 

I  have  recently  calculated  the  difference  between  minority 
employment  in  1992,  by  major  job  categories,  and  the  minority 
employment  that  would  have  existed  if  we  still  distributed 
minorities  through  the  work  force  as  we  had  done  in  1960.  The 
difference  amounts  to  nearly  five  and  a  half  million  workers  in 
higher  level  jobs  than  would  have  been  the  case  under  the  1960 
distribution.   The  breakdown  is  as  follows: 

Table  1 
INCREASE  IN  NUMBER  OF  BLACK  AND  HISPANIC  WORKERS  EMPLOYED 
IN  1992  OVER  THAT  NUMBER  WHICH  WOULD  HAVE  EXISTED  UNDER 
THE  OCCUPATIONAL  DISTRIBUTION  IN  1960" 

Executives  and  Managers:  845,000 

Professional  and  Technical  875,000 

Sales  1,015,000 

Administrative  Support  1,655,000 

Precision  Production,  Craft  1,100,000 

Operators,  fabricators  890,000 

Laborers  -520,000 

Service  -435,000 

Without  claiming  precision  for  these  figures,  the 
impression  they  give  is  that  fully  one  quarter  of  the 
1992  labor  force  of  black  and  hispanic  workers 
(20,810,000)  who  occupied  jobs  above  the  labor  and 
service  categories  would  not  have  held  those  jobs  under 
the  occupational  distribution  of  1960. 

One  fascinating  aspect  of  these  statistics  is  that 
affirmative  action  apparently  continued  through  the 
Reagan-Bush  period  of  intense  opposition  to  affirmative 
action  and  broad  interpretation  of  the  statute.   The  net 


".  The  methodology  used  to  arrive  at  these  figures  is 
described  in  MODERN  LAW,  note  3,  supra  at  290-294.  Numbers  have 
been  rounded  down.  The  problems  in  using  this  method  are  described 
in  the  note  on  p. 292.  The  question  of  attribution  of  these 
results  to  the  Civil  Rights  Laws  is  discussed  at  p.  306-15.  The 
methodology  described  in  MODERN  LAW  was  applied  to  employment 
figures  for  the  year  1992,  as  set  forth  in  Bureau  of  the  Census, 
Statistical  Abstract  of  the  United  States,  1993,  Table  No.  644, 
pp.  405-407. 
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increase  in  jobs  between  1983  and  1992  was  16,764,000. 
The  net  increase  in  jobs  held  by  black  and  hispanic 
workers  during  that  period  was  5,976,000.  This  amounts 
to  3  5%  of  the  net  increase  in  jobs  during  that  period." 
These  figures  tend  to  confirm  my  suggestion  based  on 
earlier  statistics  that,  "affirmative  action  has 
developed  deep  roots  in  the  industrial  relations 
system,  "^* 

At  the  same  time,  minority  unemployment  rates  remain 
double  those  of  whites,  and  the  social  disaster  of  the 
cities  has  generated  much  theorizing,  but  little  action 
to  improve  conditions  which  enfold  a  far  higher 
proportion  of  minorities  than  of  whites."  Title  VII 
has  little  relevance  to  those  who  do  not  have  the  basic 
qualifications  for  employment. 

The  enhanced  role  of  women  in  the  workforce  is 
captured  in  Census  Bureau  data  which  permits  comparison 
of  the  percentage  of  jobs  in  different  job  categories 
held  by  women  in  1972  and  in  1992.  This  is  a  fair 
comparison  because  it  was  in  1972  that  the  issue  of 
gender  discrimination  was  finally  taken  seriously  by  the 
nation. '' 


27 


'°.  Statistics  source,  note  29,  supra.  The  1992  figures 
confirm  the  trend  identified  in  MODERN  LAW,  supra  note  3  at  295 
that,  "In  1988,  nearly  a  million  more  black  and  1.37  million  more 
Hispanic  workers  were  employed  than  would  have  been  at  work  under 
the  occupational  distribution  of  1983 ....  improvement  in  both 
relative  and  absolute  minority  employment  continued  through  the 
Reagan  years,  even  if  the  rate  of  improvement  declined  somewhat." 

".   MODERN  LAW,  note  3,  supra  at  299. 

".  For  an  illuminating  discussion  of  the  theories,  see 
Michael  B.  Katz,  THE  UNDESERVING  POOR:  FROM  THE  WAR  ON  POVERTY  TO 
THE  WAR  ON  WELFARE,  (Pantheon  Books,  1989). 

".   MODERN  LAW,  note  3,  supra  at  182-184. 
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Table  2 

PERCENTAGE  OF  JOBS  HELD  BY  WOMEN,  AND  INCREASE  IN  NUMBERS  OF  WOMEN 
IN  HIGHER  LEVEL  JOBS,  1972 — 1992." 


%  1972 

%1992 

increase 

Executives  and  Managers 

19.7 

41.5 

3,218,000 

Professional 

44 

52.6 

1,409,000 

Technical 

38.4 

49 

450,000 

Sales 

40.5 

47.9 

1,029,000 

Administrative  Support 

75 

79.3 

801,000 

Precision  Production,  Craft 

4.76 

8.6 

504,000 

Operators,  fabricators. 

Laborers 

24 

25 

170,000 

Service 

55.5 

60 

685,000 

The  infusion  of  6  million  women  into  executive, 
managerial,  professional  and  sales  jobs  helps  explain  the 
current  concerns  for  the  "glass  ceiling"  and  sex 
harassment. 

During  this  last  10  years,  not  only  did  the  Reagan- 
Bush  administration  embark  on  an  anti-affirmative  action 
program,  but  the  Supreme  Court  attempted  to  restrict  the 
scope  of  the  anti-discrimination  laws,  only  to  be  soundly 
re"jected  by  the  Congress  in  the  1991  Civil  Rights  Act. 
The  Act  was  passed  by  the  largest  majorities  in  Congress 
of  any  Civil  Rights  Act  in  our  history.'* 


".  Statistics  for  1972  from  MODERN  LAW,  note  3,  supra.  Table 
18.6  at  p.  298.  Statistics  for  1992  from  Bureau  of  the  Census, 
Statistical  Abstract  of  the  United  States,  1993,  pp. 405-07. 

".  Alfred  W.  Blumrosen,  Society  in  Transition  IV: 
Affirmation  of  Affirmative  Action  Under  the  Civil  Rights  Act  of 
1991,  45  Rutgers  L.  Rev.  903-919  (1993);  Reginald  C.  Govan, 
Honorable  Compromises  and  the  Content  of  the  Civil  Rights  Act  of 
1991,  46  Rutgers  L.  Rev.  1  (1993);  Peter  M.  Libold,  Stephen  A.  Sola 
and  Reginald  E.  Jones,  The  Civil  Rights  Act  of  1991:  Race  to  the 
Finish — Civil  Rights,  Quotas  and  Disparate  Impact,  45  Rutgers  L. 
Rev.  1043  (1993);  Cornelius  J.  Peck,  Power  and  Policies:  The  Civil 
Rights  Act  of  1991,  2  Widener  J.  Pvib.  L.  1  (1992).  The  debate 
about  the  "quota  issue"  was  noteworthy  in  that  no  one  clarified  the 
meaning  of  the  term  "quota."  See  A.  Blumrosen,  MODERN  LAW,  supra 
note  1  at  279-81. 


36 


29 


APPENDIX  II 

Annual  Figures  for  Proceedings  under  Title  VII' 


Dismissals 

All   Law 

EEOC 

Settlements 

with  Notice 

Suits  in 

Suits  in 

Charges 

Favoring 

of  Right 

Federal 

Federal 

per 

year   Complainants   to  Sue 

Courts 

Courts 

1966 

8,854 

111 

2,781 

N/A 

NO 

1967 

8,512 

306 

4,922 

N/A 

NO 

1968 

11,172 

424 

731 

N/A 

NO 

1969 

17,272 

486 

729 

N/A 

NO 

1970 

20,122 

324 

1,179 

N/A 

NO 

1971 

33,214 

1,373 

1,026 

N/A 

NO 

1972 

51,969 

726 

6,240 

1,015 

NO 

1973 

77,242 

2,279 

10,888 

1,787 

NO 

1974 

59,300 

4,500 

9,400 

2,472 

118 

1975 

71,023 

5,993 

18,093 

3,931 

228 

1976 

93,138 

7,378 

26,105 

5,321 

484 

1977* 

79,311 

8,127 

55,720 

5,931 

211 

1978 

64,579 

14,225 

45,068 

5,504 

176 

1979 

66,569 

17,823 

53,450 

5,477 

192 

1980 

79,868 

27,232 

57,580 

5,017 

326 

1981 

82,075 

30,849 

60,437 

6,245 

368 

1982 

78,523 

26,996 

57,607 

7,689 

164 

1983 

98,697 

29,075 

61,376 

9,097 

136 

1984 

92,117 

21,921 

56,923 

9,748 

222 

1985 

98,909 

19,501 

66,055 

8,082" 

286 

1986 

98,384 

17,371 

64,744 

9,174 

427 

1987 

95,623 

16,042 

57,380 

8,993 

430 

1988 

98,368 

17,402 

65,953 

8,563 

438 

1989 

89,653 

18,079 

59,658 

9,000c 

484 

1990 

95,140 

19,760 

84,839 

8,413 

524 

1991 

N/A 

N/A 

N/A 

9,115 

495 

1992 

N/A 

N/A 

N/A 

9,672 

347 

CUMULATIVE-1966-1990" 
1,669,634   308,303  (18.5%)         121,459  (6.6%)  5,214 
a  Beginning  with  1977,  the  number  of  charges  includes  those  filed 


".  MODERN  LAW,  note  3,  supra,  p.  166  supplemented  with  post 
1988  statistics.  See  note  c  and  d.  at  end  of  tables.  EEOC 
litigation  figures  from  EEOC  General  Counsel  Ann.  Rep.  1992, 
pp. 21-22.   Notes  to  table  on  following  page. 

".  Percentages  figures  represent  percent  of  charges  settled 
favorably  to  complainants  or  sued  upon. 
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with  state  agencies  and  charges  before  the  EEOC  in  which  Title  VII 
is  included;  "settlements"  includes  state  agency  Title  VII  cases; 
and  "dismissals  with  notice  of  right  to  sue"  include  all  state  and 
EEOC  agency  dispositions  other  than  settlements. 

"  Beginning  in  the  mid  1980s,  some  plaintiff's  lawyers  began  to 
file  employment  discrimination  cases  in  state  courts  rather  than 
federal  courts  to  get  the  benefit  of  both  federal  and  state  law, 
and  to  plead  before  state  rather  than  federal  judges.  This 
practice  was  upheld  by  the  Supreme  Court  in  Yellow  Freight  System 
V.  Donnelly.  There  are  no  cumulative  statistics  for  these  state 
court  filings.  The  statistics  after  1984  thus  understate  the 
amount  of  employment  discrimination  litigation. 

c  Figures  for  law  suits  from  1988  to  1989  from  Ann.  Rep.  Director, 
Administrative  Office  of  U.S.  Courts,  1989,90,  using  July- June 
numbers;  Figures  for  1990  forward  from  Federal  Judicial  Workload 
Statistics,  1990-1992,  which  are  on  a  calendar  year  basis.  Figures 
for  charges,  settlements  and  dismissals  after  1990  do  not  appear  in 
EEOC  Office  of  Program  Operations  annual  reports. 
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Chairman  Owens,  You  lead  off  with  radical  proposals. 

Mr.  Rose. 

Mr.  Rose.  Mr.  Chairman,  I  appreciate  the  opportunity  to  be  here 
as  well. 

I  spent  about  20  years  of  my  professional  life  in  the  Civil  Rights 
Division  of  the  Department  of  Justice,  and  focused  primarily  on 
education  matters  from  1967  to  1987,  and  I  agree  with  much  of 
what  my  colleague  said.  I  am  going  to  focus  on  some  different 
things.  I  disagree  with  one  thing,  and  I  would  like  to  point  out  that 
the  government  did  have  a  successful  litigation  program  for  a  sub- 
stantial period  of  time,  and  that  was  while  I  was  fortunate  to  be 
the  chief  of  the  Employment  Section  of  the  Civil  Rights  Division. 
We  didn't  file  many  cases,  but  the  cases  that  were  filed  were  big 
systemic  cases.  They  included  the  nationwide  steel  suit  which  revo- 
lutionized the  seniority  system  of  the  steel  companies,  a  successful 
litigation  against  all  the  major  trucking  companies  in  the  United 
States,  the  AT&T  case,  and  an  effort  led  by  EEOC  even  though  it 
had  no  litigation  authority  when  the  matter  started.  Those  three 
cases  that  were  settled  in  the  1972  to  1974  period  really  laid  the 
foundation  for  a  great  deal  of  the  progress  which  ensued  in  the 
work  place  in  the  next  10  years. 

So  there  is  a  model  for  successful  litigation  by  the  government. 
It  is  not  far  away,  and  insofar  as  it  can  be  replicated,  it  should  be 
replicated  primarily  by  the  EEOC. 

I  want  to  address  my  remarks  primarily  to  the  question  of  the 
General  Counsel  and  the  authority  of  the  General  Counsel  and 
some  of  the  problems  that  have  arisen  on  that  score.  The  primary 
enforcement  mechanism  for  the  EEOC  is  litigation,  and  while  con- 
ciliation is  a  very  useful  thing,  unless  and  until  the  General  Coun- 
sel can  mount  an  intelligent,  successful  litigation  program,  the 
large  companies  and  most  employers  will  not  pay  very  much  atten- 
tion to  EEOC  and  therefore  will  not  enter  into  good  conciliation 
agreements  which  provide  jobs,  opportunities,  and  a  little  money. 

Many  of  the  conciliation  agreements  that  have  been  entered  into, 
even  when  there  are  a  lot  of  them,  involved  simply  money  and 
making  the  person  go  away.  It  didn't  cure  the  problem,  it  solved 
the  manifestation  of  the  problem  rather  than  the  cause. 

I  have  four  things  I  want  to  talk  about,  three  specific  proposals 
and  a  much  larger  problem  that  I  don't  pretend  to  have  the  solu- 
tion to. 

First  of  all,  the  Office  of  Legal  Counsel,  which  was,  I  believe,  cre- 
ated in  the  administration  of  Chairman  Thomas,  should  be  a  part 
of  the  General  Counsel's  Office.  As  you  can  see  from  the  chart  that 
is  before  you,  the  Office  of  Legal  Counsel  is  now  a  separate  office 
that  reports  through  the  executive  director  to  the  Commission  it- 
self. The  Office  of  Legal  Counsel  has  a  budeet  of  almost  $4  million, 
and  the  Office  of  General  Counsel  has  a  budget  of  $6  million. 

The  Office  of  Legal  Counsel  is  a  competitor  to  the  General  Coun- 
sel as  this  system  now  stands.  That  makes  no  sense.  There  should 
be  one  chief  advisor  to  the  Commission  and  to  the  Chairman,  and 
there  should  be  one  person  responsible  for  litigation.  That  person 
should  be  the  person  nominated  by  the  President  and  approved  by 
the  Senate.  Two  separate  offices  produce  nothing  but  internal  dis- 
cord. I  don't  think  I  need  say  anything  more  about  that. 
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Chairman  OwENS.  That  is  an  example  of  where  government  has 
not  been  streamlined  by  Vice  President  Grore. 

Mr.  Rose.  Streamlined  is  the  opposite,  sir.  The  Commission  has 
two  competing  offices  offering  different  advice  to  the  Commis- 
sioners and  having  no  referee  other  than  the  Commissioners  them- 
selves. It  doesn't  make  any  sense  at  all,  sir. 

Similarly  the  Regional  Attorneys  now  report  both  to  the  district 
directors  and  to  the  General  Counsel.  They  are  rated,  in  fact,  by 
two  separate  entities,  the  district  directors,  many  of  whom  are  not 
lawyers,  and  an  associate  general  counsel. 

I  have  no  problem  at  all  with  the  concept  that  the  district  direc- 
tors with  whom  the  regional  attorneys  must  work  closely  should 
have  an  input  to  their  rating.  But  to  have  two  separate  rating  enti- 
ties means  you  have  two  separate  bosses. 

In  the  Federal  Government,  he  or  she  who  does  your  perform- 
ance appraisal  is  essentially  your  boss.  Here  you  have  two  different 
people  in  two  different  lines  of  authority  who  do  the  same  rating. 
That,  to  me,  is  also  incredible.  I  don't  know  of  any  other  govern- 
ment agency  that  does  that. 

I  think  the  General  Counsel  should  be  responsible  for  the  super- 
vision, direction,  and  performance  of  all  the  lawyers  in  the  General 
Counsel's  Office  and  should  have  the  full  authority  to  rate  those 
lawyers.  The  divided  rating  is  just  another  symptom  of  division  and 
divisiveness  within  the  agency  and  can  do  no  good  as  far  as  I  am 
concerned.  The  system  doesn't  make  sense,  and  it  ought  to  be 
changed. 

The  third  recommendation  arises  because  the  General  Counsel — 
for  reasons  that  have  never  been  clear  to  me,  has  never  been  very 
interested  in  formulating  systemic  pattern  and  practice  cases.  Not 
since  the  chairmanship  of  Chairman  Brown  in  1974,  whose  efforts 
were  carried  on  by  Chair  Norton,  although  these  efforts  were — to 
phrase  this  as  kindly  as  I  can — of  indifferent  success. 

The  most  notable  case  was  Sears,  which  turned  out  to  be  a  litiga- 
tion disaster  in  which  millions  and  millions  of  dollars  were  spent 
on  one  case  and  the  case  got  narrowed  down  to  one  very  narrow 
category  of  sex  discrimination,  and  ultimately  the  court  found 
against  EEOC.  EEOC  alleged  a  national  pattern  of  sex  discrimina- 
tion against  women  but  failed  to  provide  even  one  live  woman  who 
had  been  discriminated  against.  That  was  a  program  which  was 
likely  to  result  in  disaster  and  did.  Nonetheless,  Chairman  Thomas 
took  an  active  opposition  to  any  kind  of  systemic  cases,  and  essen- 
tially filed  none  from  1981  to  1988  except  for  Sears  to  my  knowl- 
edge. 

I  think  there  are  two  separate  things  that  need  to  be  done  here. 
The  systemic  office,  which  still  exists  although  hasn't  done  very 
much  should  be  transferred  to  the  General  Counsel's  Office.  The 
General  Counsel  ought  to  have  the  support  of  the  chair  and  the 
Commission  in  formulating  the  systemic  program.  The  systemic 
program  must  be  carried  out  under  the  responsibility  of  the  Gen- 
eral Counsel  and  should  be  targeted  at  major  employment  prob- 
lems  of  race  and  sex  discrimination  and  insbfar  as  applicable  age 
and  disability  discrimination. 

Those  are  the  three  recommendations,  sir.  I  have  to  say  some- 
thing in  my  view  about  the  overwhelming  backlog  of  charges  which 
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has  been  a  problem  with  the  EEOC  since  I  started  working  in  the 
field.  I  remember  in  1968  having  a  meeting  in  the  assistant  attor- 
ney general's  office  about  how  to  improve  the  charges,  or  the  refer- 
rals, that  we  then  got  from  EEOC.  The  problems  remained  endemic 
until  I  left  the  Department  in  1987,  and  I  believe  they  have  not 
changed  remarkably  since  then. 

The  Commission  has  to  have  some  way  of  deciding  which  cases 
will  receive  a  full  investigation  and  which  cases  will  not.  They  can- 
not fiiUy  investigate  all  the  cases  they  have.  I  believe  they  have  on 
the  order  of  100  caises  per  investigator.  There  is  no  way  on  earth 
that  you  can  do  good  and  timely  investigations. 

I  have  not  had  the  privilege  of  reading  Ms.  Reilly's  testimony, 
but  a  triage  system  must  be  put  in  place.  You  have  to  decide  which 
cases  are  worth  investigating  and  which  ones  the  individual  should 
be  left  to  his  own  resources  on.  There  are  methods  of  invoking  pan- 
els of  plaintiffs'  lawyers,  mediation,  and  a  whole  slew  of  things 
which  can  be  done  with  cases  the  EEOC  can't  investigate  fully.  The 
agency  has  to  realize  that  it  is  human  and  it  has  got  a  limited 
number  of  resources.  Very  likely  the  resources  should  oe  increased, 
but  when  they  were  in  the  past  it  hasn't  reduced  the 

backlog. 

There  has  to  be  a  decision  made.  The  decision  should  be  made 
probably  by  lawyers,  but  at  least  by  people  who  are  very  familiar 
with  the  kinds  of  cases  that  are  important  and  can  address  sys- 
temic problems  as  distinct  from  individual  problems.  Major  cases 
that  will  be  precedents  or  that  involve  a  lot  of  people,  should  be 
investigated.  Routine  cases  ought  to  be  settled  or  a  right  to  sue  let- 
ter should  be  issued. 

That  is  my  testimony,  sir.  I  would  be  glad  to  respond  to  ques- 
tions when  the  time  comes. 

[The  prepared  statement  of  Mr.  Rose  follows:] 
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TESTIMONY  OF  DAVID  L.  ROSE 

BEFORE  THE  SUBCOMMITTEE  ON  SELECT  EDUCATION  AND  CIVIL  RIGHTS 

COMMITTEE  ON  EDUCATION  AND  LABOR 

U.S.  HOUSE  OF  REPRESENTATIVES 

OVERSIGHT  HEARING  ON  THE  EQUAL  EMPLOYMENT 
OPPORTUNITY  COMMISSION, 


JULY  26,  1994 

My  name  is  David  L.  Rose . ^ 

Mr.  Chairman,  and  members  of  the  Committee,  thank  you  for 
the  opportunity  to  present  my  views  on  the  EEOC  and  particularly 
on  the  structure  of  the  General  Counsel's  office  and. the 
relationship  between  that  office  and  the  Commission.   The  issues 
confronting  the  Commission  and  this  Committee  are  of  great 
importance  to  me,  since  I  spent  most  of  the  twenty  years  that  I 
was  in  the  Civil  Rights  Division  of  the  Department  of  Justice 
enforcing  Title  VII  and  related  statutes,  and  a  good  proportion 
of  the  work  I  have  done  since  leaving  the  Department  involves  the 
protection  of  equal  employment  opportunity  rights. 


^  Attorney  at  Law,  Law  Offices  of  David  L.  Rose,  1835  K  St .  , 
N.W.,  Suite  900,  Washington,  DC  20006.  Mr.  Rose  has  been  in  the 
private  practice  of  law  in  Washington  since  December  2,  1987. 

Mr.  Rose  joined  the  Department  of  Justice  in  1956  under  the 
Attorney  General's  Honor  Law  Program,  and  served  for  10  1/2  years 
in  the  Civil  Division.   He  became  Special  Assistant  to  the 
Attorney  General  for  Title  VI  of  the  Civil  Rights  Act  of  1964  in 
April,  1967.   In  October,  1969,  he  became  Chief  of  the  Employment 
Section  of  the  Civil  Rights  Division,  and  served  in  that  capacity 
until  he  left  the  Department  in  1987.   As  such,  subject  to  the 
direction  of  the  Assistant  Attorney  General  for  Civil  Rights,  he 
directed  the  Department's  program  to  enforce  equal  employment 
opportunity  laws.   He  participated  personally  in  the  litigation 
leading  to  many  of  the  important  interpretations- of  Title  VII, 
including  Griggs  v.  Duke  Power  Co..  401  U.S.  424;  Albermarle 
Paper   Co.  v.  Moody ,  422  U.S.  405;  and  Teamsters  v.  United 
States.  431  U.S.  324 . 

Mr.  Rose  worked  closely  with  the  EEOC  while  he  was  in  the 
Civil  Rights  Division. 
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I  am  not  representing  any  client  here.   I  offer  you  my 
views,  based  upon  my  experience,  and  particularly  based  upon  my 
experience  in  the  Civil  Rights  Division  of  the  Justice  Department 
and  in  private  practice.   You  may  be  able  to  detect  my 
inclination  and  possible  biases  from  the  fact  that  I  spent  most 
of  my  adult  life  the  Justice  Department,  an  agency  of  the  federal 
government  which  had  litigation  authority  and  responsibility  for 
much  of  the  federal  government,  and  from  the  fact  that  the 
lawyers  in  the  Civil  Rights  Division  of  the  Department  of  Justice 
usually  built  the  cases  they  prosecuted  from  the  ground  up, 
rather  than  relying  principally  upon  the  independent 
investigative  judgment  of  others. 

The  concept  in  Title  VII  of  an  EEOC  General  Counsel  to  be 
selected  by  the  President,  with  the  advice  and  consent  of  the 
Senate,  was  modeled  on  the  National  Labor  Relations  Act,  and  the 
General  Counsel  of  the  NLRB.   At  the  time  the  legislation  was 
proposed  and  when  it  first  passed  the  House,  the  legislation 
contemplated  cease  and  desist  authority  for  the  EEOC,  also 
modeled  on  the  National  Labor  Relations  Act. 

In  the  compromise  in  the  Senate  that  was  needed  to  secure  passage 
of  the  Civil  Rights  Act,  however,  cease  and  desist  authority  was 
deleted  from  the  legislation.   When  Title  VII  was  amended  in 
1972,  efforts  to  provide  for  cease  and  desist  authority  were 
defeated,  and  the  amendments  provided  that  Title  VII  would 
continue  to  be  enforced  through  the  federal  courts,  and  that  EEOC 
would  have  the  primary  litigation  authority  for  the  federal 
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government.   The  basic  structure  of  EEOC  has  not  been  changed 
since  the  1972  legislation,  and  Title  VII' s  enforcement  scheme 
became  the  model  for  other  equal  employment  opportunity 
legislation,  most  recently  in  the  Americans  with  Disabilities 
Act. 

While  I  would  not  recommend  a  change  in  legislation,  my  view 
is  that  one  of  the  major  weaknesses  in  Title  VII,  and  one  of  the 
reasons  that  EEOC  has  not  become  an  effective  enforcement  agency, 
is  the  ambiguity  in  the  relationship  between  the  General  Counsel 
of  EEOC  and  the  Commission,  and  particularly  between  the  General 
Counsel  and  the  Chair  of  the  Commission.   Some  of  the  problem  has 
been  one  of  personalities,  but  some  of  the  problem  has  been  the 
lack  of  focus  by  the  leaders  of  the  Commission  on  the  vital  role 
which  litigation  must  play  if  that  agency  is  to  be  effective  in 
the  enforcement  of  equal  employment  opportunity  laws. 

In  my  view,  in  order  for  EEOC  to  be  effective,  there  has  to 
be  a  cooperative,  partnership- like  arrangement  between  the  Chair 
of  the  Commission  and  the  General  Counsel.   The  General  Counsel 
of  course  must  recognize  that  the  leadership  and  policy 
responsibility  rests  with  the  Chair  and  the  Commission.   However, 
the  Chair  and  the  Commission  should  recognize  that  the  General 
Counsel  should  have  full  authority  and  responsibility  for 
enforcement  of  the  law  for  the  Commission.  In  order  to  accomplish 
the  goal  of  effective  enforcement,  the  Chair  must  recognize  the 
importance  of  effective  enforcement  through  litigation,  and  must 
be  prepared  to  support  the  enforcement  program  of  the  General 
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Counsel  fully.   With  the  recent  selection  of  a  new  Chairman  for 
the  Commission,  and  what  I  hope  will  be  the  prompt  announcement 
of  the  nomination  of  a  General  Counsel,  the  prospects  for  such  a 
working  partnership  appear  better  than  they  have  for  many  years . 

Over  the  years,  the  functions  of  the  General  Counsel  have 
been  circumscribed,  and  the  authority  of  the  General  Counsel  has 
been  severely  diminished.   My  remarks  are  going  to  be  directed 
first  to  three  problem  areas:  1)  the  existence  of  an  Office  of 
Legal  Counsel,  separate  from  and  not  reporting  to  the  General 
Counsel;  2)  the  division  of  responsibility  for  assessing  the 
performance  of  the  chief  attorneys  of  the  Commission  who  are 
located  in  the  district  offices  of  the  Commission;  and  3)  the 
location  of  the  Systemic  Programs,  separate  from  and  independent 
of  the  General  Counsel . 

I  will  then  set  forth  my  views  on  the  most  immediate  and 
important  problem  facing  the  Commission:   The  huge  and  growing 
number  of  charges  filed  which  cannot  be  adequately  investigated 
in  a  timely  fashion. 

In  my  view,  the  General  Counsel  should  be  responsible  for 
formulating  and  implementing  a  cost  effective  program  for  the 
enforcement  of  Title  VII,  the  Age  Discrimination  in  Employment 
Act,  and  the  Americans  with  Disabilities  Act  through  litigation. 
While  conciliation  and  settlements  are  of  vital  importance, 
unless  the  Commission  acquires  and  keeps  a  reputation  for 
effective  litigation,  conciliation  by  itself  will  accomplish 
little  in  the  way  of  effective  enforcement. 
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structural  changes  in  the  Commission  need  to  be  made  in 
order  for  the  General  Counsel  to  carry  out  that  mandate.   As  I 
understand  the  law,  the  Commission  has  the  authority  to  make  the 
changes  recommended  below  without  any  change  in  the  underlying 
statutes. 

I  favor  three  modifications  in  the  relationship  between  the 

General  Counsel  and  the  Commission  in  the  present  structure.   For 

each  modification,  I  will  try  to  state  the  problem  and  the 

reasons  I  favor  the  proposed  modification. 

1 .    The  General  Counsel  Should  be  the  Chief  Legal  Advisor 
to  the  Commission;  the  Office  of  Legal  Counsel  Should 
Report  to  and  Be  A  Part  of  the  Office  of  General 
Counsel . 

As  the  Organization  chart  before  this  Committee  shows,  the 
Office  for  Legal  Counsel  is  separate  from  the  General  Counsel, 
and  reports  through  the  Executive  Secretary  directly  to  the 
Chairman  and  the  Commission.   I  note  that  the  budget  allocation 
for  the  Office  of  General  Counsel  is  slightly  above  $6.05 
million,  while  that  of  the  Office  of  Legal  Counsel  is  $3.92 
million.   Thus  the  Office  of  Legal  Counsel  has  a  budget  which  is 
64%  of  the  total  budget  of  the  Office  of  General  Counsel. 

My  understanding  is  that  the  two  primary  functions  of  the 
Office  of  Legal  Counsel  are  to  provide  legal  advice  to  the 
Commission,  and  to  defend  the  Commission  in  litigation  brought  by 
employees  and  former  employees  or  applicants  for  employment  under 
equal  employment  opportunity  laws  and  regulations. 
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The  existence  of  a  separate  Office  of  Legal  Counsel  is  I 
believe  extraordinary.   I  know  of  no  other  federal  agency  which 
has  an  independent  office  of  Legal  Counsel  which  provides  advice 
to  the  head  of  an  agency,  but  does  not  report  to  the  General 
Counsel  or  other  chief  legal  officer  of  the  agency. 

One  problem  generated  by  the  present  system  is  that  the 
Commission  may  be  using  one  legal  argument  or  standard  in  the 
defense  of  a  suit  under  Title  VII  or  the  ADA,  and  a  contrary 
legal  argument  or  standard  in  the  prosecution  of  suits  on  behalf 
of  the  Commission.   There  is  no  official,  other  than  the 
Commission  itself,  which  is  responsible  for  ensuring  that  the 
standards  advanced  in  court  by  the  two  different  legal  offices 
are  consistent.   The  Commissioners  should  not  be  placed  in  the 
position  of  attempting  to'  referee  disputes  between  two  different 
sets  of  lawyers,  nor  is  such  refereeing  an  appropriate  function 
for  the  Commission.   The  General  Counsel  should  have  that 
responsibility. 

The  existence  of  two  separate  offices,  each  formulating 
positions  with  no  one  supervisor  to  resolve  the  differences,  is 
divisive  and  wasteful.   Even  with  the  best  of  intentions,  it 
cannot  be  efficient. 

When  I  worked  for  then  Assistant  Attorney  General  Drew  Days, 
similar  differences  between  the  Civil  Division  and  the  Civil 
Rights  Division  of  the  Department  of  Justice  were  worked  out 
through  a  periodic  meetings  between  the  two  Divisions.   But  the 
reason  they  were  worked  out  was  that  both  AAG's  reported  to  the 
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Attorney  General  and  the  Deputy  Attorney  General,  so  that  there 
was  a  decision  maker  whose  views  could  be  decisive.   Similarly, 
if  the  Office  of  Legal  Counsel  is  placed  in  the  Office  of  General 
Counsel,  the  General  Counsel  or  Deputy  General  Counsel  can  and 
should  decide  legal  positions  and  resolve  any  differences  in 
views  between  the  sets  of  lawyers. 

A  second  problem  with  the  present  structure  is  that  the 
General  Counsel  is  apparently  not  the  chief  legal  advisor  to  the 
Commission,  and  is  apparently  deprived  of  the  responsibility  for 
providing  legal  advice  to  the  Commission  on  some  or  all  problems. 
In  my  view,  such  an  arrangement  tends  to  destroy  the  close 
relationship  which  should  exist  between  the  Commission  and  its 
chief  legal  officer. 

A  personal  note  will  illustrate  my  views.   In  1967,  when 
then  Assistant  Attorney  John  Doar,  head  of  the  Civil  Rights 
Division,  recruited  me  for  the  position  of  Special  Assistant  to 
the  Attorney  General  for  Title  VI,  he  made  clear  his  view  that  as 
the  Presidential  appointee  of  the  Division  having  chief 
responsibility  for  civil  rights,  he  believed  that  there  should  be 
one  principal  advisor  to  the  Attorney  General  on  the  issue  of 
civil  rights.   I  agreed  with  him.   The  upshot  was  that  although  I 
nominally  worked  directly  for  the  Attorney  General  and  I  did  have 
a  number  of  meetings  directly  with  him,  I  reported  to  Mr.  Doar  on 
what  I  planned  to  do,  and  attempted  to  make  sure  that  I  did  not 
take  any  position  inconsistent  with  a  position  he  took  or 
approved.   We  worked  well  together,  and  my  understanding  with 
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Stephen  J.  Pollak,  the  next  Assistant  Attorney  General,  remained 

the  same;  and  that  relationship  worked  well,  also. 

Just  as  John  Doar  thought  that  there  should  only  be  one 

principal  advisor  to  the  Attorney  General  on  civil  rights 

matters,  I  believe  that  there  should  only  be  one  principal  legal 

advisor  to  the  Commission,  and  that  person  should  be  the  General 

Counsel . 

2 .    The  Regional  Attorneys  Should  Be  under  the  Direction 

and  Control  of  the  General  Counsel;  The  General  Counsel 
Should  Have  Sole  Responsibility  for  the  Performance 
Appraisals  of  the  Recrional  Attorneys. 

At  present,  the  Regional  Attorneys  are  not  only  housed  in 

the  District  Offices  of  the  Commission,  but  the  District  Director 

is  one  of  the  two  persons  who  performs  the  performance  appraisal 

for  the  Regional  Attorney.   In  the  federal  government,  the  person 

who  does  the  performance  appraisal  is  in  practical  terms  the 

supervisor  or  boss  of  the  em.ployee .   Each  employee  depends  for 

promotions,  demotions  and  awards  upon  the  appraisal  of  that 

person's  supervisor.   The  power  to  give  good  or  less  than  good 

appraisals  is  the  most  important  authority  that  a  federal 

supervisor  has.   Under  the  present  system,  the  Regional  Attorney 

is  supposed  to  provide  legal  advice  and  judgments  to  the  District 

Director.  Yet  the  temptation  to  provide  the  advice  that  the 

Director  wants  is  enormous,  because  the  Director  is  one  of  two 

persons  who  rates  the  Attorney.   Moreover,  the  Director 

frequently  is  not  a  lawyer  and  is  not  in  a  position  to  assess  the 

legal  abilities  and  judgments  of  the  person  being  supervised. 


49 


More  basically,  the  divided  authority  to  make  performance 
appraisals  means  that  the  Regional  Attorney  has  two  different 
bosses  or  supervisors.   Such  a  division  of  authority  is  itself 
confusing  and  wasteful,  and  frequently  means  that  there  is  no  one 
responsible  for  the  supervision  of  the  Regional  Attorney. 

I  have  no  problem  with  the  concept  of  having  the  Regional 

Director  provide  his  or  her  views  to  the  Associate  General 

Counsel  for  Litigation  (or  other  designee  of  the  General  Counsel) 

as  to  how  well  or  poorly  the  Regional  Attorney  is  doing. 

However,  in  my  view,  the  responsibility  for  rating  all  lawyers  in 

the  General  Counsel's  office  should  be  in  that  office.   The 

responsibility  for  the  good  professional  conduct  of  Regional 

Attorneys  should  be  the  responsibility  of  the  General  Counsel; 

and  the  General  Counsel  cannot  fulfill  that  responsibility 

without  full  performance  appraisal  authority. 

3 .    The  General  Counsel  Should  Be  Responsible  for 

Formulating  a  Program  for  Systemic  and  "Pattern  or 
Practice"  Litigation;  and  the  Responsibilities  Now  or 
Formerly  in  the  Systemic  Programs  Office  Should  be 
Transferred  to  the  General  Counsel. 

One  of  the  most  powerful  weapons  available  for  the 

enforcement  of  Title  VII  and  the  ADA  is  the  "pattern  or  practice" 

authority  set  forth  in  Section  707  of  the  Act,  42  U.S.C.  2000e- 

(6) .   That  authority  was  previously  vested  solely  in  the  Attorney 

General,  and  the  Attorney  General  still  has  that  authority  with 

respect  to  state  and  local  governments.   I  believe  that  students 

of  the  history  of  equal  employment  opportunity  law  recognize  that 

in  the  hands  of  the  Attorney  General,  that  was  one  of  the  most 


50 


effective  enforcement  devices  available.   The  successful 
national,  government -wide   consent  decrees  in  the  steel  and 
trucking  industries  were  but  two  of  the  major  accomplishments  of 
that  authority.   Together  with  the  AT&T  decree  initiated  by  the 
Commission,  they  set  a  pattern  for  the  major  employers  of  the 
nation. 

Pattern  or  practice  authority  allows  the  government  to 
target  major  problems,  and  focus  on  the  discrimination  inherent 
in  a  practice,  or  by  an  employer  as  a  whole.   Although  the  EEOC 
has  had  that  authority  since  1974  for  private  sector  employers, 
the  Commission  has  made  little  use  of  it.   And  when  it  was  used, 
as  in  the  Sears  litigation,  it  was  not  used  effectively  or 
successfully.^ 

Apparently  the  leadership  of  the  Commission  since  the  early 
1980 's  made  a  policy  decision  not  to  invoke  that  authority,  or 
only  to  invoke  it  rarely.   In  any  event,  the  pattern  or  practice 
authority  has  been  used  rarely  by  EEOC  and  with  little  success 
since  1974 . 

One  of  the  structural  problems  with  the  "systemic"  program 
has  been  that  it  was  made  a  separate  unit  in  Program  Operations, 
instead  of  being  a  part  of  the  General  Counsel's  office.   Yet  the 
very  nature  of  a  pattern  or  practice  program  is  the  planning, 
investigating  and  developing  and  prosecution  of  major  cases 
involving  hundreds  and  sometimes  thousands  of  employees,  with  a 


^  EEOC  V.  Sears,  Roebuck  &  Co . ,  839  F.2d  302  (7th  Cir. 
1988)  . 
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goal  of  bringing  only  litigation  worthy  cases.   The  General 

Counsel's  office  is  equipped  to  bring  together  knowledge  of 

particular  employers  gained  in  litigation  with  statistical 

analysis  in  order  to  present  testimonial  as  well  as  statistical 

evidence  of  discrimination.   The  program  belongs  in  the  office  of 

General  Counsel,  and  should  be  subject  to  the  direction  and 

control  of  the  lawyers  under  the  supervision  of  the  General 

Counsel . 

Accordingly,  in  my  view  the  functions  of  the  present 

Systemic  Program  office  should  be  transferred  to  the  General 

Counsel,  and  the  program  should  be  staffed  and  supported  so  that 

cost  effective  litigation  can  be  commenced  and  completed;  and  so 

that  the  resources  of  the  Commission  can  be  effectively  utilized 

in  bringing  important  cases. 

4.    EEOC  Should  Only  Conduct  Full  Investigations  of  Charges 
of  Unusual  Importance;  Routine  Charges  Should  be 
Referred  to  Panels  of  Attorneys,  and  Disposed  of  By 
Issuance  of  Right  to  Sue  Letters. 

I  believe  that  I  would  be  derelict  in  my  obligations  if  I 
did  not  call  your  attention  to  the  major  problem  confronting  the 
Commission  today  and  over  the  years.   The  Commission  is  now,  and 
usually  has  been,  awash  with  charges  of  discrimination,  most  of 
which  it  cannot  investigate  in  a  timely  fashion. 

I  understand  that  there  are  now  80,000  charges  pending 
before  the  Commission.  That  means,  I  understand,  that  the  average 
case  load  per  investigator  is  100  charges.  There  is  no  way  in 
which  each  investigator  can  make  a  timely  and  full  investigation 
of  each  of  the  100  charges.   Yet  the  present  administrative 
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mandate  is  to  investigate  every  charge.   The  overabundance  of 
charges  has  been  a  theme  of  the  Commission  ever  since  I  started 
to  work  in  this  field.   Adding  new  resources  to  the  Commission 
has  not  solved  the  problem  in  the  past,  and  is  unlikely  to  do  so 
in  the  future.   New  resources  do  not  solve  the  problem,  but  at 
best  dilutes  the  problem. 

At  present,  most  of  the  charges  are  warehoused,  where  most 
of  them  grow  old  and  age,  usually  without  ever  being 
investigated.   They  most  frequently  are  closed  "administratively" 
months  and  years  after  being  filed,  because  when  the  Commission 
finally  contacts  the  charging  party,  that  person  has  moved  and 
cannot  respond  in  time  to  the  written  request  to  appear  by  a  day 
certain  for  an  interview;  or  the  charging  party  has  lost  interest 
in  the  charge  after  months  or  years  of  waiting.   Very  few  of  the 
charges  are  actually  investigated  fully,  and  even  fewer  result  in 
"cause"  findings.   Less  than  3%  of  the  charges  filed  with  EEOC 
result  in  findings  of  reasonable  cause.   The  great  majority 
resulted  in  no  finding  at  all. 

EEOC  is  the  only  federal  agency  I  know  of  which  attempts  to 
investigate  every  charge.  The  Commission  and  the  Congress  should 
recognize  that  the  Commission,  like  the  National  Labor  Relations 
Board,  the  Department  of  Labor  and  other  federal  agencies  with 
enforcement  responsibility,  cannot  investigate  every  charge.   A 
system  of  screening  charges,  and  only  investigating  the  most 
significant  ones  should  be  adopted.   Most  charges  should  be 
referred  to  private  lawyers  who  will  agree  to  consult  with  at 
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least  a  certain  percentage  of  the  charging  parties.   Possibly 
arbitration  panels  should  be  instituted.   However,  the  present 
system  is  not  viable,  and  does  not  provide  useful  service  either 
to  the  charging  parties  or  to  the  employers. 

The  problem  of  the  huge  backlog  of  charges,  and  the  most 
effective  method  to  utilize  those  charges  effectively  for  law 
enforcement  purposes,  is  perhaps  the  greatest  problem  facing  the 
new  Chairman.   This  Committee  should  recognize  that  the  problem 
is  a  major  one,  which  does  not  lend  itself  to  easy  resolution. 
This  Committee  should  recognize  that  a  new  policy  of  limiting 
investigations  to  charges  which  appear  to  have  unusual  merit,  or 
which  raise  important  issues,  is  needed. 

Mr.  Chairman,  I  have  used  my  time.   I  would  be  glad  to 
respond  to  questions. 
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Chairman  Owens.  Thank  you. 

Mr.  Relman. 

Mr.  Relman.  Thank  you  very  much,  Mr.  Chairman. 

I  am  the  director  of  the  Fair  Housing  Project  at  the  Washington 
Lawyers  Committee.  In  that  capacity  I  have  had  considerable  expe- 
rience litigating  fair  housing  cases.  I  have  also  had  a  chance  to 
comment  and  observe  the  performance  of  HUD  under  the  new  Fair 
Housing  Amendments  Act  and  its  effectiveness  in  implementing 
the  administrative  enforcement  procedures  under  that  Act.  It  is 
with  that  background  and  in  that  context  that  I  am  pleased  to  shed 
a  little  bit  of  light  upon  lessons  that  can  be  learned  from  HUD's 
performance  and  whether  any  of  the  administrative  enforcement 
mechanisms  that  exist  under  the  Fair  Housing  Act  of  1988  can  or 
should  be  applied  to  the  EEOC  as  it  makes  efforts  to  reform  and 
improve  its  enforcement  operations. 

By  way  of  background,  the  Fair  Housing  Amendments  Act  of 
1988  radically  reformed  the  way  that  the  administrative  enforce- 
ment procedures  worked  in  the  fair  housing  area.  Without  going 
into  a  lot  of  detail,  suffice  it  to  say  that  prior  to  1988  HUD  literally 
had  no  enforcement  authority.  It  could  conciliate  informally,  but  it 
could  not  bring  an  action  against  a  respondent  where  it  found  or 
where  it  believed  there  was  reasonable  cause  to  find  discrimina- 
tion. 

In  1988  all  that  was  changed.  For  a  number  of  years  Congress 
had  recognized  that  this  was  an  Act  or  law  without  any  teeth. 
Congress's  goal  was  to  create  a  speedy  and  inexpensive  enforce- 
ment process  that  HUD  would  take  charge  of,  giving  HUD  and  the 
Federal  Government  real  enforcement  power. 

Now  you  may  ask,  all  right,  what  did  they  do?  What  was  it  that 
Congress  put  into  effect  for  HUD?  It  is  really  quite  simple.  A  com- 
plaint was  filed  with  HUD;  HUD  had  the  responsibility  to  inves- 
tigate the  complaint  within  100  days  unless  it  was  impractical  to 
do  so.  At  that  time  HUD  could  either  dismiss,  finding  no  reason- 
able cause  to  believe  that  there  was  discrimination,  or  it  could  find 
cause.  If  it  found  cause  and  charged  the  case,  the  complainant  or 
the  respondent,  either  one,  could  either  elect  to  have  the  Depart- 
ment of  Justice  prosecute  the  case  in  Federal  court  with  a  jury  trial 
or  have  HUD  prosecute  the  case  before  an  administrative  law 
judge.  In  either  case,  it  would  be  the  Federal  Government  acting 
as  the  prosecutor  for  the  complaining  witness  or  the  victim. 

There  is  no  exhaustion  requirement  under  the  Fair  Housing 
Amendments  Act.  You  can  go  straight  into  Federal  court  without 
having  to  file  with  HUD. 

The  ALJ  proceeding  is  very  interesting  in  that  what  it  created 
for  HUD  was  a  hearing  by  which  the  ALJ  operated  under  flexible 
rules  of  evidence  and  procedure. 

There  is  no  jury,  the  AU  can  impose  compensatory  damages  and 
a  civil  penalty,  and  there  are  very  strict  time  requirements.  The 
trial  before  the  AU  must  be  commenced  within  120  days  from  the 
time  that  the  charge  is  filed,  and  the  ALJ  must  issue  a  decision 
within  60  days  of  the  hearing.  It  was  to  move  along  on  pretty  much 
of  a  rat-a-tat  schedule.  Finally,  there  was  review  by  the  Secretary 
followed  by  the  appellate  review  in  the  Court  of  Appeals. 
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The  question  that  really  is  pertinent  to  us  is  how  has  HUD  done 
since  1988.  If  it  has  done  well,  does  it  make  sense  to  apply  any  of 
the  procedures  and  mechanisms  of  the  Act  to  EEOC. 

I  think  I  have  to  begin  my  comments  about  HUD's  performance 
to  date  with  a  caveat,  and  that  is  that  it  is  premature  to  evaluate 
how  the  Clinton  administration  has  performed  in  canying  out  and 
discharging  HUD's  responsibilities  under  the  Act  simply  because 
there  is  a  reorganization  going  on  now  and  it  is  too  soon  to  tell 
whether  those  reforms  are  going  to  improve  what  has  been  done. 

I  think  it  is  fair  to  say  that  in  the  first  four  years  after  passage 
of  the  Act  HUD  has  had  only  limited  success  in  implementing  its 
enforcement  powers.  It  really  boils  down  to  two  things.  There  has 
been  a  terrible  backlog  at  the  investigatory  and  conciliation  stage. 
HUD  has  been  unable  repeatedly  to  complete  its  investigations 
within  100  days.  In  fact,  it  has  taken  much,  much  longer  in  many 
cases,  and  it  has  created  an  enormous  backlog  of  complaints. 

At  the  end  of  fiscal  year  1992,  there  were  approximately  2,400 
complaints  that  had  been  pending  longer  than  100  days.  That  was 
out  of  a  total  case  intake  of  only  about  6,000  complaints.  So  they 
really  have  not  done  very  well  on  that  score. 

But  after  the  bottleneck  is  broken  through,  the  AU's  have 
moved  the  cases  quite  expeditiously.  In  virtually  every  single  case 
where  a  case  has  been  charged  and  it  has  been  prosecuted  before 
an  ALJ,  the  trial  and  the  decision  has  been  completed  in  a  timely 
manner,  it  has  been  completed  within  the  time  limits  imposed  by 
the  Act. 

The  damage  awards  that  the  AU's  have  imposed  have  been  mod- 
est, but  they  are  increasing,  and  they  are  coming  closer  to  Federal 
court  awards. 

Finally,  let  me  address  the  question  of  whether 

Chairman  Owens.  Do  you  have  any  idea  what  the  backlog  is? 

Mr.  Relman.  The  most  recent  statistics  that  we  have  are  for  fis- 
cal year  1992.  In  that  year  there  were  approximately  6,000  com- 
plaints that  came  in,  and  of  the  cases  that  are  still  pending,  that 
haven't  been  investigated  after  100  days,  there  were  2,500  of  those 
complaints  still  open.  The  exact  figures  are  in  my  statement,  but 
that  is  the  general  range. 

I  think  Congress  should  move  with  really  extreme  caution  before 
applying  any  of  these  procedures  to  the  EEOC. 

The  numbers  of  complaints  suggest  that  this  really  is  not  an  an- 
swer; the  procedure  that  HUD  has  used  is  really  not  an  answer  for 
the  EEOC.  Look  at  it  this  way.  HUD  has  approximately  6,000  com- 
plaints per  year.  The  EEOC  may  get  as  many  as  100,000  com- 
plaints this  year.  Given  those  numbers  if  HUD  can't  deal  with  a 
backlog  of  complaints,  it  seems  to  me  that  it  would  be  pushing  mat- 
ters to  suggest  that  the  EEOC  would  be  able  to  use  the  same  sys- 
tem and  have  better  results. 

I  think  you  have  to  remember  that  most  employment  cases,  or 
many  employment  cases,  are  more  complex  than  fair  housing  cases. 
They  involve  analysis  of  work  force  statistics.  Given  that,  it  seems 
even  more  unlikely  that  the  EEOC  would  be  able  to  take  HUD's 
system  and  make  it  work  more  efficiently. 

The  third  point  is  that  the  Department  of  Justice  election  makes 
no  sense  at  all  to  impose  in  the  EEOC   context.   Ninety-three 
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charges  in  fiscal  year  1992  were  referred  to  the  Department  of  Jus- 
tice for  prosecution.  That  is  where  the  respondent  or  the  complain- 
ant referred  them.  The  Housing  and  Civil  Enforcements  Section  of 
the  Justice  Department  therefore  had  to  bring  those  cases  in  Fed- 
eral court;  they  had  no  choice,  there  was  no  discretion.  That  is  ap- 
proximately 2  percent  of  the  complaints  that  the  Housing  Section 
had  to  deal  with. 

If  you  then  turn  around  and  apply  that  to  the  EEOC,  you  would 
have  so  many  cases  that  the  Employment  Section,  Mr,  Rose's 
former  section,  would  probably  have  to  hire  more  lawyers  than  cur- 
rently exist  in  the  entire  Civil  Rights  Division  of  the  Justice  De- 
partment just  to  handle  those  cases.  You  would  be  looking  at  ap- 
proximately 2,000  cases  per  year  just  on  that  ratio  alone  that 
would  have  to  be  prosecuted. 

Fourth,  the  HUD  system  leaves  no  prosecutorial  discretion  to 
HUD.  If  the  case  is  charged,  it  must  either  be  prosecuted  by  HUD 
before  an  ALJ  or  it  must  go  to  the  Department  of  Justice.  If  you 
eliminate  the  EEOC's  prosecutorial  discretion  in  that  way  and  re- 
quire the  EEOC  to,  at  a  minimum,  prosecute  cases  administra- 
tively, the  EEOC  would  be  overwhelmed. 

Finally,  I  want  to  end  by  saying  there  is  one  aspect  of  the  HUD 
system  that  it  may  make  sense  to  apply.  It  may  make  sense  to 
think  about  implementing  an  administrative  enforcement  option, 
for  a  complainant.  It  would  work  this  way.  If  a  complainant,  after 
a  case  was  charged  and  reasonable  cause  was  found,  decided  that 
it  wanted  to  have  the  case  prosecuted  before  an  administrative  law 
judge  as  opposed  to  being  brought  in  Federal  court,  the  EEOC 
would  have  the  discretion  to  prosecute.  Perhaps  that  would  be  a 
good  additional  option  to  have. 

The  reason  I  say  that  is,  if  you  look  at  the  HUD  model,  the  one 
place  where  HUD  has  succeeded  is  in  the  ALJ  adjudications.  Once 
the  investigation  is  completed,  the  AU's  have  moved  the  cases 
quickly,  they  have  been  inexpensive,  and  relief  has  been  obtained 
in  most  cases  in  a  very,  very  speedy  fashion.  It  may  be  that  the 
flexibility  of  an  administrative  law  judge  proceeding  would  actually 
help  the  EEOC  to  deal  with  its  backlog  and  to  get  relief  faster  in 
those  cases  where  it  decides  to  bring  cases. 

So  in  conclusion,  let  me  just  say  that  I  certainly  applaud  the  ef- 
forts of  this  subcommittee  to  find  ways  to  reform  the  EEOC.  I  am 
not  sure,  unfortunately,  that  HUD  is  the  place  to  look  to  find  the 
administrative  enforcement  mechanisms  to  use,  with  the  exception 
of  possibly  considering  an  administrative  law  judge  option. 

Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Relman  follows:] 
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JOHN  P.  REUIAN 

Introduction 

Thank  you  for  the  opportunity  to  appear  before  this 
Subcommittee  to  comment  upon  the  Department  of  Housing  and  Urban 
Development's  enforcement  authority  under  the  Fair  Housing 
Amendments  Act  of  1988.   In  my  position  as  Director  of  the  Fair 
Housing  Project  at  the  Washington  Lawyers'  Committee  for  Civil 
Rights  and  Urban  Affairs  I  have  litigated  dozens  of  cases  on 
behalf  of  victims  of  discrimination.   As  plaintiff's  counsel  and 
as  a  commentator  on  fair  housing  issues,  I  have  had  considerable 
opportunity  to  observe  and  evaluate  the  effectiveness  of  HUD's 
administrative  enforcement  process. 

The  passage  of  the  Fair  Housing  Amendments  Act  of  1988 
represents  the  single  most  important  development  in  the  area  of 
fair  housing  since  1968,  the  year  the  Fair  Housing  Act  was  first 
passed.  When  compared  with  the  meager  administrative  enforcement 
powers  that  were  available  under  the  Act  prior  to  1988,  there  is 
no  question  that  the  new  administrative  procedures  contained  in 
the  1988  Act  have  benefitted  the  victims  of  housing 
discrimination  and  furthered  the  goals  of  fair  housing. 

In  the  first  four  years  after  passage  of  the  new  Act, 
however,  HUD  has  had  only  limited  success  in  discharging  its 
enforcement  obligations.  Although  cases  have  moved  in  a  timely 
and  expeditious  manner  through  the  administrative  law  judge 
hearing  process  once  investigations  are  completed,  HUD  has  been 
plagued  by  persistent  and  debilitating  backlogs  at  the 
investigation  and  conciliation  stage  of  the  process.   HUD  has 


58 


repeatedly  proven  unable  to  complete  investigations  and 
reasonable  cause  determinations  within  the  statutorily  mandated 
100-day  time  period.   At  times  this  backlog  has  threatened  to 
undermine  the  federal  government's  entire  enforcement  effort. 
Equally  important,  although  efforts  have  improved  significantly 
over  the  last  year,  HUD  has  filed  a  disappointingly  small  number 
of  Secretary-initiated  complaints,  and  has  found  reasonable  cause 
to  believe  illegal  discrimination  has  occurred  in  a  surprisingly 
small  number  of  cases. 

Current  efforts  aimed  at  reorganizing  HUD's  Office  of 
Fair  Housing  Enforcement,  coupled  with  the  lack  of  refined  case 
statistics  for  1993  and  1994,  make  it  difficult  and  premature  to 
draw  any  firm  conclusions  about  the  Clinton  Administration's 
success  to  date  in  discharging  HUD's  duties  under  the  1988  Act. 
What  is  clear,  however,  is  that  Congress  should  exercise  caution 
before  attempting  to  apply  unique  aspects  of  the  HUD 
administrative  enforcement  process  to  the  EEOC.   HUD's 
performance  makes  clear  that  the  procedures  contained  in  the  new 
Act  are  not  a  panacea  for  either  agency.   Although  the 
administrative  enforcement  framework  of  the  Fair  Housing  Act  and 
Title  VII  are  already  similar  in  many  respects,  differences  in 
both  the  number  and  complexity  of  the  complaints  received  by  HUD 
and  the  EEOC  make  it  unlikely  that  adoption  of  those  aspects  of 
the  HUD  model  not  currently  provided  for  under  Title  VII  would 
improve  the  manner  in  which  the  EEOC  is  currently  investigating 
and  prosecuting  cases. 
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Each  of  these  points  is  discussed  in  greater  detail 
below.  Part  A  reviews  the  administrative  enforcement  powers  and 
procedures  that  were  availaOsle  under  the  Fair  Housing  Act  prior 
to  1988.   Part  B  summarizes  HUD's  enforcement  powers  and 
procedures  under  the  new  1988  Act.   Part  C  assesses  HUD's 
performance  in  discharging  its  duties  during  the  first  four  years 
after  passage  of  the  new  Act,  and  part  D  analyzes  the  respective 
advantages  and  disadvantages  of  applying  the  HUD  enforcement 
model  to  the  EEOC. 

A.   HUD  Enforcement  Powers  and  Procedures  Prior  to  1988 

The  1988  amendments  to  the  Fair  Housing  Act 
fundamentally  altered  the  procedures  and  remedies  available  to 
victims  of  housing  discrimination.   Perhaps  the  single  most 
important  change  made  by  Congress  was  the  decision  to  give  HUD 
drzunatically  new  and  important  responsibilities  for  fair  housing 
enforcement.   In  order  to  understand  the  full  scope  of  this 
change,  a  brief  review  of  the  enforcement  powers  and  procedures 
available  to  HUD  prior  to  the  passage  of  the  Fair  Housing 
Amendments  Act  of  1988  is  required. 

Under  the  1968  Fair  Housing  Act,  a  person  aggrieved  by 
a  discriminatory  housing  practice  could  file  a  complaint  with 
HUD,  but  HUD's  powers. of  enforcement  remained  severely  limited.^ 
Once  the  complaint  was  filed,  HUD  would  either  refer  the 
complaint  to  a  state  or  local  agency  whose  fair  housing  law  was 


U2  U.S.C.  §3610(a)  (1982  &  Supp.  1987) 
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substantially  equivalent  to  the  1968  Fair  Housing  Act,  or  retain 
the  complaint  to  be  processed  by  HUD  itself.^  Complaints 
retained  by  HUD  for  processing  had  to  be  investigated  within 
thirty  days,  after  which  HUD  could  choose  to  "resolve"  the  case, 
but  only  by  using  "informal  methods  of  conference,  conciliation, 
and  persuasion."'  The  decision  to  limit  HUD's  enforcement  power 
to  these  informal  methods  was  the  product  of  a  Congressional 
compromise  that  removed  "cease  and  desist"  and  other  more 
aggressive  enforcement  powers  that  had  originally  been  proposed 
for  the  agency.* 

In  effect,  therefore,  the  1968  law  contained  an 
administrative  procedure  that  provided  for  no  sanctions  against  a 
defendant  who  discriminated  in  violation  of  the  law. 

Over  the  course  of  two  decades,  from  1968  until  1988, 
the  deficiencies  of  this  administrative  process  were  repeatedly 
identified  by  commentators  and  the  courts  as  the  central  failing 
of  the  1968  law.'  Indeed,  on  two  occasions  the  Supreme  Court 


^42  U.S.C.  §3610{a)-(c)  (1982  &  Supp.  1987). 

'42  U.S.C.  §3610(a)  (1982  &  Supp.  1987). 

*Dubovsky ,  Fair  Housing;  A  Legislative  History  and 
Perspective.  8  Washburn  L.J.  149  (1969);  R.  Schwemm,  Housing 
Discrimination  Law  §5.2  (1993). 

'see,  e.g. .  Hearings  Before  the  Subcommittee  on  Civil  and 
Constitutional  Rights  of  the  House  Committee  on  the  Judiciarv  on 
H.R.  3504  and  H.R.  7787.  95th  Cong.,  2d  Sess.  4  (1978)  ("The  lack 
of  adequate  enforcement  power  has  been  the  most  serious  obstacle  to 
the  development  of  an  effective  fair  housing  program  within  HUD." 
(testimony  of  HUD  Secretary  Patricia  Roberts  Harris));  id.  at  37 
("We  believe  that  the  principal  impediment  to  realization  of  the 
purposes  of  the  Fair  Housing  Act  has  been  the  lack  of  adequate 
enforcement  authority."  (testimony  of  Drew  S.  Days,  III,  Assistant 
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specifically  commented  on  the  ineffective  nature  of  this 
administrative  process,  noting  first  in  Trafficante  v. 
Metropolitan  Life  Insurance  Co..  409  U.S.  205,  210  (1972),  that 
"HUD  has  no  power  of  enforcement,"  and  later  in  Gladstone 
Realtors  v.  Village  of  Bellwood.  441  U.S.  91,  104-05  n.l2  (1979), 
that  unlike  the  EEOC's  role  under  Title  VII,  the  administrative 
process  available  to  HUD  did  "not  provide  an  effective 
administrative  buffer  between  the  federal  courts  and  the 
individual  complainants." 

B.   HUD  Enforcenent  Powers  and  Procedures  Under  the  1988 
Fair  Housing  Aaendments  Act 

Aware  that  the  existing  law  was  "a  toothless  tiger" 
that  "recognizes  a  fundamental  right"  but  "fails  'to  provide  a 
meaningful  remedy,"*  Congress  amended  the  Fair  Housing  Act  in 
1988  to  create  "an  administrative  enforcement  mechanism,  so  the 
federal  government  can  and  will  take  an  active  role  in  enforcing 
the  law. "^     The  central  purpose  behind  this  reformation  of  the 
HUD  administrative  process  was  to  establish  a  "speedy,  fair,  and 
inexpensive"  procedure  that  put  "teeth  in  the  existing  laws."® 

Summarized  briefly,  the  HUD  administrative  process 


Attorney  General  for  Civil  Rights)). 

'134  Cong.  Rec.  S10454  (1988). 

'u.S.  House  of  Representatives,  Committee  on  the  Judiciary, 
Report  100-711;  the  Fair  Housing  Amendments  Act  of  1988  17,  100th 
Cong.,  2nd  Sess.  (1988)  (hereinafter  House  Reports . 

'l34  Cong.  Rec.  H4608  (remarks  of  Rep.  Edwards)  ;  134  Cong. 
Rec.  S10543  (remarks  of  Senator  Specter) . 
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est2U3llshed  in  the  1988  Fair  Housing  Amendments  Act  provides  for 
the  following: 

1.  Initiating  the  Complaint  —  Within  one  year  after 
a  discriminatory  housing  practice  has  occurred  or  terminated  an 
"aggrieved"  person  may  file  a  complaint  with  HUD.   An  "aggrieved" 
person  is  defined  as  any  individual  who  "claims  to  have  been 
injured  by  a  discriminatory  housing  practice,"  or  "believes  that 
such  person  will  be  injured  by  a  discriminatory  housing  practice 
that  is  eibout  to  occur."'  If  the  complaint  alleges  a 
discriminatory  housing  practice  in  a  state  or  locality  where  HUD 
has  certified  a  substjuitiaUy  equivalent  state  or  local  agency, 
HUD  will  automatically  refer  the  complaint  to  that  agency  for  all 
further  processing.^" 

2.  Investigation  and  Issuance  of  Charge  —  Once  the 
complaint  is  filed,  HUD  is  obligated  to  investigate,  attempt 
conciliation,  and  then  either  file  a  charge  or  dismiss  the 
complaint.   The  investigation  of  the  alleged  discriminatory 
housing  practice  must  be  made  within  100  days  after  the  complaint 
is  filed,  "unless  it  is  impracticable  to  do  so.""   If  HUD  is 
unable  to  complete  the  investigation  within  the  100-day  period, 
it  must  notify  the  aggrieved  person  and  the  respondent  of  the 
reason  for  the  delay. 

During  the  investigatory  period,  HUD  and  the  respondent 


'42  U.S.C.  §3602(i);  24  C.F.R.  §103.9. 

"42  U.S.C.  13610(f) . 

"42  U.S.C.  S3610(a) (1) (B) (iv) . 
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may  conduct  discovery  using  the  same  methods  and  to  the  same 
extent  permitted  in  an  administrative  proceeding  before  an 
administrative  law  judge.   HUD,  for  example,  has  the  power  to 
issue  subpoenas  J^ 

At  the  end  of  the  investigation,  the  Secretary  must 
prepare  an  investigative  report  containing:  the  names  and  dates 
of  contacts  with  witnesses;  a  summary  of  correspondence;  a 
summary  description  of  pertinent  records;  a  summary  of  witness 
statements;  and  answers  to  interrogatories.   HUD  must  notify  the 
aggrieved  person  and  the  respondent  that  the  final  investigative 
report  is  complete  and  that  it  will  be  provided  upon  request." 

Upon  completion,  the  final  investigative  report,  as  a 
general  matter,  is  submitted  to  HUD's  Office  of  General  Counsel. 
The  General  Counsel  must  then  determine  whether  there  is 
"reasonable  cause"  to  believe  that  a  discriminatory  housing 
practice  has  occurred  or  is  about  to  occur.  ^*  The  "reasonable 
cause"  standard  is  not  clearly  defined;  the  regulations  provide 
only  that  the  General  Counsel  must  take  into  consideration 
whether  the  facts  are  sufficient  to  warrant  the  initiation  of  a 
civil  action  in  federal  court.'' 

If  HUD  determines  that  reasonable  cause  exists,  it  must 


'^24  C.F.R.  §103. 215(b) 
"24  C.F.R,  §103.230. 


'*24  C.F.R.  §103.400.  Recently,  HUD  has  revised  its  operations 
to  permit  the  Fair  Housing  Enforcement  Office  (FHEO) ,  as  well  as 
the  Office  of  General  Counsel,  to  make  cause  determinations. 


"24  C.F.R.  §103. 400a. 
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isaue  a  charge  on  behalf  of  the  aggrieved  person.  A  charge 
consists  of  a  short  statement  of  the  facts  uncovered  during  HUD's 
investigation  that  supports  the  reasonable  cause 
determination  J'  HUD  must  notify  the  aggrieved  person  and  the 
respondent  of  its  determination  that  reasonzUale  cause  exists,  and 
serve  the  charge  upon  each.^'  If  HUD  determines  that  no 
reasonable  cause  exists,  it  must  dismiss  the  complaint,  issue  a 
short  statement  of  the  facts,  and  notify  the  aggrieved  person  and 
the  respondent  of  the  dismissal.^' 

3.    Conciliation  —  At  the  same  time  that  HUD  is 
investigating  the  complaint  and  determining  whether  to  issue  a 
charge,  it  must  also  attempt  to  resolve  the  dispute  by 
negotiating  with  the  aggrieved  party  and  the  respondent.   If 
conciliation  is  successful,  the  aggrieved  party  and  the 
respondent  will  execute  a  conciliation  agreement  describing  the 
resolution  of  the  complaint  or  providing  for  binding  arbitration. 
The  Secretary  must  approve  the  conciliation." 

A  wide  variety  of  relief  is  available  through  the 
conciliation  process.   The  regulations  specifically  identify  the 
availability  of  injunctive  or  other  equitable  relief,  monetary 
damage  awards  (including  compensation  for  embarrassment, 


'*24  C.F.R.  1103.405(a)  . 

"24  C.F.R.  §103.40S(b). 

^•24  C.F.R.  §103. 400(a)  (1)  (ii) 

"24  C.F.R.  S103.300 
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humiliation,  and  emotional  distress),  and  attorney's  fees.^" 
The  regulations  do  not  "preclude  the  possibility  of  seeking 
punitive  or  exemplary  deunages  in  an  appropriate  situation."^' 
Once  a  conciliation  agreement  is  approved,  neither  HUD  nor  the 
aggrieved  party  may  proceed  with  further  litigation. 

4.  Election  of  Administrative  Hearing  --  If  HUD  finds 
that  reasonable  cause  exists  and  files  a  charge,  the  aggrieved 
person  and  the  respondent  have  twenty  days  to  decide  if  they  want 
the  case  prosecuted  by  the  United  States  Department  of  Justice  in 
federal  court.   If  either  party  elects  this  option,  HUD  must 
authorize  the  Attorney  General  to  commence  a  civil  action  on 
behalf  of  the  aggrieved  person  in  a  United  States  district  court. 
The  federal  court  action  must  be  filed  no  later  than  thirty  days 
after  the  election  is  made.^^ 

If  neither  party  elects  to  have  the  claims  adjudicated 
in  federal  court,  the  charge  will  be  prosecuted  by  HUD's  General 
Counsel  on  the  aggrieved  person's  behalf  before  a  HUD 
administrative  law  judge  (ALT)." 

5.  Adjudication  Before  the  ALT  ~  The  ALJ  must 
initiate  the  hearing  within  120  days  after  the  charge  is  filed. 
Contained  within  that  120-day  period  leading  up  to  the  hearing 


2°24  C.F.R.  §§103.315-320. 

^^See  24  C.F.R. ,  subtitle  B,  ch.l,  subch.  A,  app.  I,  §103.315 
(1992) . 

^2A   C.F.R.  §103. 410(d) . 

^24  C.F.R.  §103. 410(c). 
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are  various  deadlines  for  (1)  the  filing  of  an  answer  to  the 
charge;  (2)  requests  for  Intervention;  (3)  a  prehearing 
statenent;  and  (4)  prehearing  conferences.^^  The  nature  and 
type  of  discovery  allowed  Is  comparable  to  that  permitted  under 
the  Federal  Rules  of  Civil  Procedure.   Parties  may  obtain 
discovery  by  (1)  deposition  upon  oral  exeunlnatlon  or  written 
questions,  (2)  written  Interrogatories,  (3)  requests  for  the 
production  of  documents  or  other  evidence,  and  (4)  requests  for 
admissions.^ 

The  hearing  Itself  must  comport  with  the  procedures  set 
forth  in  the  Administrative  Procedure  Act.^  Each  party  is 
entitled  to  appear  in  person,  present  evidence  in  accordance  with 
the  Federal  Rules  of  Evidence,  cross-examine  witnesses,  and  issue 
subpoenas .  ^^  ^- 

The  new  Act  permits  the  aggrieved  person  to  be 
represented  by  both  HOD  and  his  or  her  own  counsel  if  private 
counsel  is  available  and  willing  to  co-counsel  the  case.   HUD, 
however,  and  not  the  aggrieved  person,  will  be  considered  the 
complainant  for  purposes  of  the  administrative  proceeding.   The 
aggrieved  person  can  become  a  party  by  intervening  in  the  case, 
but  absent  intervention  the  aggrieved  person's  role  in  the 
proceeding  is  that  of  a  complaining  witness. 


^'•S£&   24  C.F.R.  §§104.20,  104.30,  104.600(b),  104.610. 
"S££  generally  24  C.F.R.  §§104.510-104.580. 
^24  C.F.R.  §104.710. 
"24  C.F.R.  §§104.710,  104.730. 

10 


67 


In  most  cases,  therefore,  save  for  those  where  the 
aggrieved  person  intervenes,  private  counsel  serves  the  function 
of  co-counsel  with  HUD,  assisting  HUD's  General  Counsel  in 
prosecuting  the  case  and  making  sure  that  the  interests  of  his  or 
her  client  are  properly  served.   Where  intervention  is  permitted, 
there  may  be  two  or  more  complainants,  each  represented  by 
counsel.  The  expectation  is  that  in  this  situation  complainants' 
counsel  will  work  together  where  possible  to  promote  their  common 
interests. 

After  the  hearing,  the  ALT  has  sixty  days  to  issue  a 
decision  and  findings  of  fact.   If  the  ALT  determines  that  a 
respondent  has  committed  a  discriminatory  housing  act,  the  ALJ 
must  order  "such  relief  as  may  be  appropriate."^  Relief  may 
include  compensatory  damages,  injunctive  or  equitable  relief,  and 
civil  penalties  for  "vindication  of  the  public  interest."^  The 
civil  penalties  range  from  $10,000  to  $50,000  depending  upon 
whether  the  respondent  has  committed  a  prior  discriminatory 
housing  practice.   The  penalty  cannot  exceed  $10,000  for  a  first 
offense,  $25,000  for  a  second  offense  within  five  years,  and 
$50,000  for  more  than  two  offenses  within  a  seven-year  period. 
If  the  same  "natural"  person  (as  opposed  to  a  corporation) 
commits  the  offense  a  second  or  third  time,  the  time  periods  do 
not  apply.'" 


^'24  C.F.R.  §104. 910(b)  . 
"42  U.S.C.  §3612(g) (3) . 
'"24  C.F.R.  §104. 910(b)  (3) 
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The  Secretary  has  the  right  to  review  the  decision  for 
a  period  of  thirty  days  after  issuance  of  the  initial  decision  by 
the  AU.   During  that  time,  the  Secretary  may  remand  the  case  to 
the  AU  for  further  proceedings.   If  the  Secretary  takes  no 
action  within  thirty  days,  the  ALJ's  initial  decision  will  become 
final. 

6.  Judicial  Review  and  Enforcement  —  Any  party 
adversely  affected  by  a  final  decision  may  file  a  petition  for 
review  within  thirty  days  in  the  United  States  Court  of  Appeals 
for  the  judicial  circuit  in  which  the  discriminatory  practice  is 
alleged  to  have  occurred.'^ 

HUD'S  General  Counsel  may  petition  the  United  States 
Court  of  Appeals  to  enforce  the  final  decision.'^  If  no 
petition  for  review  is  filed  within  sixty  days  after  the  date 
that  the  final  decision  is  entered  and  HUD  has  not  sought 
enforcement  of  the  order,  any  person  entitled  to  relief  under  the 
final  decision  may  petition  for  a  decree  enforcing  the  order  in 
an  appropriate  United  States  Court  of  Appeals." 

7.  Continued  Availability  of  Alternative  Methods  of 
Pursuing  Relief  —  As  amended,  the  1988  Act  does  not  require  the 
exhaustion  of  administrative  remedies  before  filing  a  private 
action  in  federal  court.   Rather,  the  new  Act  specifically 
provides  that  a  complainant  may  commence  a  private  court  action 


"24  C.F.R.  §104. 950(a) . 

'^42  U.S.C.  §3612(j);  24  C.F.R.  §204. 955(a) 
^^42  U.S.C.  §3612(m);  24  C.F.R.  §104. 955(b) 
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"whether  or  not  a[n  administrative]  complaint  has  been  filed 
[with  HUD]  and  without  regard  to  the  status  of  any  such 
complaint."^ 

Likewise,  an  aggrieved  person  may  file  both  a  HUD 
complaint  and  a  private  suit  in  federal  court.   The  right  to 
proceed  in  federal  court,  however,  terminates  once  the  HUD 
complaint  is  successfully  conciliated,  or  when  the  AU  hearing 
begins.^'  Conversely,  a  HUD  complaint  will  be  dismissed  if  the 
trial  of  a  civil  action  begins  prior  to  the  start  of  the  AU 
hearing."  These  rules  are  designed  to  prevent  multiple 
adjudication  of  the  same  complaint. 

The  1988  Act  also  permits  a  private  federal  court 
action  to  be  maintained  independently  of  a  pattern  or  practice 
enforcement  action  initiated  by  the  Justice  Department."  As  in 
a  HUD  ALJ  proceeding  where  intervention  is  permitted  as  of  right, 
an  aggrieved  person  may  intervene  in  either  an  election  case 
brought  by  the  Justice  Department  after  the  filing  of  a  HUD 
charge,  or  in  a  pattern  or  practice  suit  initiated  by  the 
Department. 

8.    Complaints  Requiring  Special  Procedures  —  Three 
types  of  complaints  are  singled  out  for  special  treatment  in  the 
HUD  administrative  process.   First,  if  HUD  determines  that  the 


"42  U.S.C.  §3613(a) (2) . 

"42  U.S. C.  §  3613(a)  (2) , (3) . 

"42  U.S.C.  §  3610(g)(4),  §  3612(f) 

"42  U.S.C.  §3614. 
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circiUBStemces  of  a  complaint  require  prompt  judicial  action,  HUD 
must  refer  the  case  to  the  Department  of  Justice.   Once  the 
referral  is  made,  the  Department  of  Justice  is  required  to  file  a 
lawsuit  seeking  appropriate  temporary  or  preliminary  relief.'" 

Second,  a  complaint  that  challenges  a  zoning  or  land- 
use  regulation  must  be  referred  to  the  Department  of  Justice  for 
prosecution . " 

Finally,  under  the  new  Act  HUD  does  not  have  to  wait 
for  a  complaint  to  be  filed  by  an  aggrieved  person  in  order  to 
initiate  an  investigation  or  enforcement  action.   As  amended,  the 
Act  empowers  the  Secretary  to  initiate  its  own  "pattern  or 
practice"  investigations  or  complaints  where  it  finds  that  there 
is  reasonedsle  cause  to  believe  the  law  has  been  violated.*" 
Thus,  if  the  Secretary  concludes,  for  exeunple,  that  lending 
discrimination  requires  special  attention,  the  Secretary  now  has 
statutory  authority  to  initiate  its  o*m  complaint  to  further  a 
specific  enforcement  strategy. 

C.   Asseasiag  HUD's  PerforBmnee  Under  the  1988  Act 

Secretary  Cisneros  and  the  new  Administration  have 
recently  taken  a  number  of  steps  to  reorganize  those  sections  of 
HUD  responsible  for  processing,  investigating  and  charging  fair 
housing  complaints.   This  reorganization,  coupled  with  the  lack 


"42  U.S. C.  §3610(e)(l). 
"42  U.S. C.  §3610(g) (2) (C) . 
*<'42  U.S.C.  S3610(a)  (1)  (A)  (i) 
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of  refined  case  statistics  for  the  1993  and  1994  fiscal  years, 
make  it  impossible  at  present  to  draw  any  firm  conclusions  about 
HUD'S  effectiveness  under  the  Clinton  Administration  in  enforcing 
the  1988  Act. 

Based  on  case  statistics  through  July,  1992,  however, 
it  is  clear  that  HUD  has  had  only  limited  success  in  discharging 
its  obligations  under  the  new  Act.   Once  charged,  cases  have 
moved  in  a  timely  and  expeditious  manner  through  the  ALT  hearing 
process,  with  complainants  generally  recovering  modest  damage 
awards.   HUD,  however,  has  been  plagued  by  persistent  and 
debilitating  backlogs  at  the  investigatory  stage.   In  the  first 
four  years  after  the  passage  of  the  new  Act,  HUD  has  repeatedly 
proven  unable  to  complete  investigations  and  reasonable  cause 
determinations  within  the  statutorily  mandated  lOO-day  time 
period.   At  times  this  backlog  has  threatened  to  undermine  the 
federal  government's  entire  enforcement  effort.   Equally 
important,  although  efforts  have  improved  significantly  over  the 
last  year,  HUD  has  filed  a  disappointingly  small  number  of 
Secretary-initiated  complaints,  and  has  found  reasonable  cause  to 
believe  illegal  discrimination  has  occurred  in  a  surprisingly 
small  number  of  cases. ^^ 


*'For  purposes  of  this  Statement,  I  have  focused  primarily  on 
only  a  few  aspects  of  HUD's  performance  record.  HUD  has  had 
problems,  as  well  as  successes,  in  other  areas  no  mentioned  here. 
For  a  detailed  discussion  of  all  aspects  of  HUD's  fair  housing 
performance  during  the  Bush  Administration,  see  Relman,  J.  , 
"Federal  Fair  Housing  Enforcement  Under  President  Bush:  An 
Assessment  at  Mid-Term  and  Recommendations  for  the  Future," 
published  in  Lost  Opportunities:  The  Civil  Rights  Record  of  the 
Bush  Administration  Mid-Term  (Citizens'  Commission  on  Civil  Rights 
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1.    ^vphof  nf  Complaints  Filed  and  Timeliness  of 
Investigations  ~  Between  March  12,  1989,  the  effective  date  of 
the  new  Act,  and  December  31,  1989,  HUD  received  and  retained 
jurisdiction  over  3,758  complaints.**  Only  23  percent  of  these 
complaints  were  closed  within  the  100-day  time  limit.   Fifty- 
three  percent  of  the  complaints  were  either  still  pending  after 
100  days,  or  were  closed  at  some  point  after  pending  for  more 
than  100  days.   The  remaining  24  percent  were  still  pending  at 
the  end  of  1989,  but  were  less  than  100  days  old. 

The  backlog  only  worsened  in  1990.   During  that  year, 
HUD  received  4,457  complaints,  and  failed  to  meet  the  100-day 
time  limit  in  64  percent  of  its  cases.   At  the  end  of  1990,  1,845 
complaints  that  had  been  pending  without  completed  investigations 
for  more  than  100  days  remained  open. 

Beginning  in  1991,  HUD  took  several  steps  to  relieve 
the  backlog.   Effective  January  28,  1991,  the  Office  of  General 
Counsel  relinquished  sole  authority  to  make  reasonable  cause 
determinations.   That  power  was  delegated  in  part  to  counsel  in 


1991);  Relman,  J.,  "Federal  Fair  Housing  Enforcement:  The  Bush 
Record  and  Recommendations  for  the  New  Administration,"  published 
in  New  Opportunities:  Civil  Rights  at  a  Crossroads  (Citizens' 
Commission  on  Civil  Rights  1992) . 

The  statistics  referred  to  in  parts  C(l)  and  C(2)  of  the 
Statement  below  are  taken  primarily  from  these  two  reports.  Case 
statistics  for  1992  are  dravm  from  materials  provided  upon  request 
by  HUD. 

**Complaints  received  by  HUD  and  referred  to  state  or  local 
agencies  for  processing  are  not  included  in  this  number.  For  the 
purposes  of  the  discussion  that  follows,  complaints  "received  by 
HUD"  refers  only  to  those  complaints  over  which  HUD  retained 
exclusive  jurisdiction. 
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HUD  regional  offices,  and  in  part  to  investigators  in  the  Office 
of  Fair  Housing  Enforcement.  These  efforts  helped  to  reduce  the 
backlog  somewhat,  but  for  the  most  part  the  bottleneck  remained. 

In  fiscal  year  1992  HUD  received  6,352  complaints,  an 
increase  of  11  percent  over  fiscal  year  1991,  and  an  increase  of 
30  percent  over  calendar  year  1990.*'  At  the  end  of  the  1992 
fiscal  year,  2,522  complaints  that  had  been  pending  without 
completed  investigations  for  more  than  100  days  remained  open. 
Although  that  number  was  higher  than  the  1,845  over-age  cases 
pending  at  the  end  of  calendar  year  1990,  it  represented  a 
decrease  of  17  percent  from  the  3,038  over-age  cases  pending  at 
the  end  of  the  1991  fiscal  year. 

Clearly,  while  fiscal  year  1992  showed  some 
improvement,  serious  problems  remained.   Although,  as  noted,  it 
is  difficult  to  draw  any  definite  conclusions  about  HUD's  current 
performance,  it  is  apparent  from  statistics  covering  the  period 
from  March  1989  until  July  1992  that  in  a  significant  portion  of 
its  cases  HUD  has  failed  to  provide  complainants  with  timely  case 
investigations  and  processing.   Given  the  dangers  of  relying  on 
stale  evidence  and  time-dimmed  memories,  this  failure  to  complete 


*'ln  1992,  following  the  publication  of  its  1991  Report  to 
Congress,  HUD  began  reporting  case  statistics  in  terms  of  fiscal 
years,  rather  than  calendar  years.  Comparisons  between  statistics 
contained  in  the  1991  report  (calendar  year  calculations)  and  HUD's 
1992  report  (fiscal  year  calculations),  therefore,  are  difficult. 
One  solution  is  to  compare  calendar  year  1990  with  fiscal  year 
1992,  which  eliminates  the  danger  of  double-counting  part  of 
calendar  year  1991.  The  problem  with  this  approach,  of  course,  is 
that  it  leaves  out  activity  for  the  first  six  months  of  calendar 
year  1991. 
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investigations  and  charge  cases  in  the  speedy  manner  envisioned 
by  Congress  may  well  have  compromised  HUD's  eibility  to  carry  out 
properly  informed,  fair,  and  accurate  investigations  in  many  of 
its  cases. 

The  backlog  has  three  other  serious  consequences  as 
well.   First,  failure  to  comply  with  the  100-day  time  limit  can 
severely  hamper  the  Department  of  Justice's  ability  to  carry  out 
its  enforcement  obligations.   Second,  the  failure  to  process 
complaints  in  a  timely  manner  deters  private  fair  housing 
organizations,  complainants,  and  their  attorneys  from  utilizing 
the  federal  enforcement  process.   Where  this  happens,  the 
complainant  has  effectively  lost  one  important  and  inexpensive 
enforcement  option.   Congress  never  intended  this  result. 

Finally,  the  existence  of  a  persistent  backlog  has 
created  pressures  within  HUD  to  close  cases  prematurely,  without 
completing  a  proper  investigation.   In  1990,  for  example,  HUD 
"administratively  closed"  1,739  (42%)  of  4,138  cases  closed  that 
year.   The  rate  of  administrative  closings  has  remained  high 
since  then,  reaching  45%  in  fiscal  year  1992.   Administrative 
closure  is  permitted  only  where  complaints  are  withdrawn, 
complainants  cannot  be  located,  or  where  HUD  lacks  jurisdiction. 
It  is  extraordinary  to  find  that  four  out  of  ten  complaints  filed 
with  HUD  require  administrative  closure.   No  explanation  has  been 
provided  by  HUD  for  the  high  rate  of  administrative  closures,  and 
HUD  retains  no  public  record  of  its  reasons  for  administratively 
closing  any  particular  case. 
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2.    AU  Adjudications  —  In  those  cases  where  HUD  has 
filed  charges  and  complainants  have  elected  adjudication  before 
an  ALJ,  the  statistics  tell  a  different  story.   For  the  most 
part,  charged  cases  have  proceeded  rapidly  to  trial  and  decision, 
and  damage  awards  —  while  low  —  have  in  recent  years  begun  to 
compare  more  favorably  with  federal  court  awards. 

In  fiscal  year  1992,  for  example,  all  19  cases  that 
were  tried  before  HUD  ALJs  were  commenced  and  decided  within  the 
statutorily  mandated  120  and  60-day  time  periods.   The  same  is 
true  for  the  13  cases  tried  in  calendar  year  1990,  and  the  six 
tried  in  1989. 

Early  HUD  decisions  from  1989  and  1990  resulted  in 
compensatory  damage  awards  that  averaged  between  $5,000  and 
$6,000.   These  awards  lagged  well  behind  the  median  award  in 
federal  court  fair  housing  cases  of  $15,000  to  $30,000.   In 
fiscal  year  1992,  however,  the  average  ALJ  damage  award  rose  to 
$10,934,  and  that  upward  trend  has  for  the  most  part  continued 
over  the  course  of  the  last  eighteen  months.** 

One  disadvantage  of  these  relatively  modest  damage 
awards  is  that  they  have  resulted  in  correspondingly  small  median 
damage  recoveries  in  cases  successfully  conciliated  by  HUD. 
Although  the  availability  of  new  enforcement  options  in  the  1988 
Act  has  caused  the  number  of  successfully  conciliated  cases  to 
increase  steadily  each  year  since  1989,  the  median  recovery  per 


**S£e,  e.g. .  HUD  v.  Aylett.  No.  HUDALJ  08-90-0283-1  (Nov.  19, 
1993)  (awarding  complainant  $95,600  in  race  discrimination  case). 
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conciliation  was  only  $1,183  in  fiscal  year  1992,  an  actual 
decrease  from  the  median  recovery  of  $1,881  in  calendar  year 
1989. 

3.    Secretary-Initiated  Complaints  and  Cause 
Determinations  —  From  1989  until  1991,  HUD  conducted  less  than 
ten  Secretary-Initiated  investigations  and  filed  only  three 
Secretary-Initiated  pattern  or  practice  complaints.   During 
fiscal  year  1992,  HUD  conducted  ten  pattern  or  practice 
investigations  and  filed  two  complaints  on  its  own  initiative. 

Although  HUD  has  repeatedly  declared  its  intention  to 
file  more  complaints  on  its  own  initiative,  the  reasons  for  the 
low  level  of  activity  in  this  area  are  unclear.   It  remains  to  be 
seen  whether  the  current  Administration  will  succeed  in  its 
efforts  to  improve  on  this  disappointing  record. 

Likewise,  "no-cause"  determinations  have  remained 
disturbingly  high,  while  "cause"  determinations  have  remained 
correspondingly  low.   Of  690  determinations  on  the  merits  made  in 
1990,  for  example,  HUD  found  reasonable  cause  to  believe  illegal 
discrimination  had  occurred  in  only  81  (11.7%)  of  those  cases,  or 
1.8%  of  the  total  complaints  received  in  1990.   HUD  found  "no- 
cause"  in  approximately  13%  of  the  total  complaints  received.   By 
fiscal  year  1992,  however,  the  no-cause  percentage  had  increased 
to  20%,  while  the  percentage  of  cases  in  which  the  agency  found 
cause  had  barely  risen,  constituting  only  3%  of  the  total 
complaints  received. 

The  low  percentage  of  cause  determinations  is  even  more 
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troubling  when  contrasted  with  the  results  of  HUD's  1991 
nationwide  housing  discrimination  study.   Based  on  3,800  fair 
housing  tests  conducted  in  metropolitan  areas  across  the  country, 
the  study  found  that  Latinos  and  African  Americans  encountered 
discrimination  between  50  and  60  percent  of  the  time  when 
attempting  to  rent  or  purchase  housing.*' 

D.   Applicability  of  th«  HUD  Enforcement  Model  to  the 
BEOC 

The  limited  success  that  HUD  has  achieved  in 
discharging  its  enforcement  obligations  under  the  1988  Fair 
Housing  Amendments  Act  is  a  disappointment  to  many  fair  housing 
advocates  who,  at  the  time  the  new  Act  was  signed  into  law,  had 
hoped  for  better  results.   Yet  when  compared  with  the  meager 
administrative  enforcement  procedures  available  under  the  prior 
law,  there  is  no  question  that  the  present  state  of  affairs, 
despite  HUD's  enforcement  deficiencies,  represents  an  important 
step  forward  that  has  benefitted  the  victims  of  housing 
discrimination  and  furthered  the  goals  of  fair  housing. 

Whether  the  HUD  administrative  enforcement  framework 
can  or  should  serve  as  a  model  for  reforming  the  EEOC,  however, 
is  a  different  question.   First,  it  is  important  to  recognize 
that  many  aspects  of  the  HUD  enforcement  process  are  already 
provided  for  under  Title  VII.   Like  the  Fair  Housing  Act,  for 
example.  Title  VII  permits  the  EEOC  under  certain  circumstances 


^^M.  Turner,  R.  Struyk,  &  J.  Yinger,  Housing  Discrimination 
Study .  U.S.  Department  of  Housing  and  Urban  Development  (June 
1991) . 
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to  defer  case  processing  to  state  and  local  agencies.   Like  HUD, 
the  EEOC  is  responsible  for  investigating  and  attempting  to 
conciliate  complaints,  and  both  agencies  have  the  power  to  bring 
enforcement  actions  if  the  complainant  does  not  choose  to  pursue 
the  case  in  federal  court.   In  those  cases  where  HUD  or  the  EEOC 
brings  an  enforcement  action,  the  complainant  has  the  right  to 
intervene.   The  EEOC,  like  HUD,  has  the  power  to  initiate  its  own 
pattern  or  practice  cases.   And  following  the  passage  of  the  1991 
Civil  Rights  Act,  compensatory  damages  are  now  available  in  some 
situations  for  victims  of  employment  discrimination  under  Title 
VII,  just  as  they  are  for  victims  of  housing  discrimination. 

Other  aspects  of  the  HUD  administrative  enforcement 
process,  of  course,  are  unigue  to  the  Fair  Housing  Act.   Title 
VII  does  not  provide  the  complainant  and  respondent  with  the 
option  of  Justice  Department  enforcement  in  federal  court.  Title 
VII  offers  no  right  to  have  a  complaint  adjudicated  before  an 
ALJ,  and  Title  VII,  unlike  the  Fair  Housing  Act,  does  not  permit 
the  filing  of  a  private  court  action  before  administrative  filing 
reguirements  have  been  completed  with  the  EEOC.   There  are  a 
number  of  reasons,  however,  why  Congress  should  exercise  caution 
before  attempting  to  apply  these  special  aspects  of  the  HUD 
enforcement  process  to  the  EEOC. 

1.    Numbers  of  Complaints  and  Relative  Complexity  of 
the  Cases  —  As  discussed  in  part  C  above,  HUD  currently  receives 
approximately  6,000  complaints  per  year.   That  number  represents 
barely  six  percent  of  the  approximately  100,000  charges  that  are 
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expected  to  be  filed  with  the  EEOC  this  year.   Faced  with  a 
workload  that  is  only  a  fraction  of  the  EEOC's,  the  HUD 
enforcenent  model  still  has  had  only  limited  success  in 
completing  investigations  in  a  timely  manner,  and  has  produced  a 
surprisingly  small  number  of  reasonable  cause  determinations. 
Equally  important,  even  with  this  reduced  caseload,  HUD  has 
managed  to  generate  only  a  handful  of  pattern  or  practice 
complaints  on  its  own  initiative,  and  while  the  total  number  of 
successful  conciliations  has  increased,  the  median  damage 
recovery  per  conciliation  remains  low. 

As  a  general  matter,  therefore,  there  is  little  reason 
to  expect  that  application  of  the  HUD  enforcement  framework  to 
the  EEOC  would  significantly  improve  the  EEOC's  ability  to 
complete  its  investigations  in  a  timely  manner,  or  lead  to  a 
significant  improvement  in  the  quality  of  the  EEOC's  work  product 
and  prosecutions. 

This  is  particularly  true  given  the  relative  complexity 
of  EEO  and  fair  housing  cases.   Most  individual  fair  housing 
complaints  involve  straightforward  fact  patterns  requiring  little 
statistical  analysis.   Employment  discrimination  cases  are 
frequently  far  more  complex  and  time-consiuoing,  often  requiring 
an  investigator  to  analyze  work  force  statistics  as  they  apply  to 
company  hiring  and  promotion  rates. 

2.  The  OOJ  Election  Option  —  In  fiscal  year  1992,  93 
charged  cases  were  referred  to  the  Housing  Section  of  the  Justice 
Department  for  prosecution  in  federal  court  at  the  request  of 
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either  the  complainant  or  the  respondent.   That  number  represents 
less  than  two  percent  of  the  total  number  of  complaints  received 
by  HUD  during  the  same  time  period.   Yet  even  that  relatively 
modest  number  of  referrals  has  so  strained  the  resources  of  the 
Housing  Section  that  the  Department  has  been  forced  to  recruit 
assistance  from  local  U.S.  attorneys  around  the  country. 

Were  a  similar  procedure  to  be  included  in  Title  VII, 
and  assuming  the  same  election  rate,  the  Employment  Section  of 
the  Justice  Department  could  expect  to  receive  over  two  thousand 
case  referrals.   The  number  of  lawyers  required  to  prosecute  2000 
cases  in  federal  court  would  exceed  the  total  number  of  lawyers 
currently  employed  in  the  entire  Civil  Rights  Division  of  the 
Justice  Department.   For  this  reason  alone  the  election  procedure 
provided  for  under  the  Fair  Housing  Act  would  be  unworkable  if 
applied  to  the  EEOC. 

The  problem,  of  course,  would  be  compounded  by  the  fact 
that  the  Employment  Section  at  the  Department  of  Justice  already 
operates  at  full  capacity  prosecuting  only  state  and  local 
government  cases.   Because  the  EEOC  does  not  have  jurisdiction 
over  these  cases,  referrals  under  a  HUD-type  election  procedure 
would  have  to  be  prosecuted  by  the  Justice  Department  in  addition 
to  the  current  caseload. 

3.    Eliminating  the  EEOC's  Prosecutorial  Discretion  — 
At  present  the  EEOC  exercises  its  own  discretion  over  whether  to 
prosecute  a  complaint  in  federal  court  after  a  finding  of 
reasonable  cause.   Under  the  Fair  Housing  Act,  HUD  has  no  such 
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discretion.   It  must  prosecute  a  complaint  after  a  charge  has 
been  issued,  provided  that  neither  party  elects  the  federal  court 
option.   For  the  ssune  reasons  that  adoption  of  a  Department  of 
Justice  election  option  would  overwhelm  the  Employment  Section, 
application  of  HUD's  approach  to  the  EEOC  would  overwhelm  the 
agency  and  would  deprive  it  of  an  important  use  of  discretion  in 
implementing  its  own  priorities.   At  present  the  EEOC  has  nowhere 
near  the  resources  needed  to  prosecute  fully  every  case  where  a 
reasonable  cause  determination  is  made. 

4.    Limiting  the  EEOC  to  Administrative  Adjudications 
—  Were  the  EEOC  enforcement  process  to  mirror  that  provided  for 
under  the  Fair  Housing  Act,  the  EEOC,  like  HUD,  would  be  limited 
to  prosecuting  cases  administratively,  and  would  refer  all  cases 
for  federal  court  prosecution  to  the  Department  of  Justice. 
Limiting  the  jurisdiction  of  the  EEOC  in  this  manner  would 
violate  the  clear  Congressional  mandate  favoring  the  EEOC's 
access  to  the  federal  courts,  and  would  constitute  a  severe  set- 
bade  to  the  agency's  enforcement  authority. 

On  the  other  hand,  it  is  worth  considering  whether  the 
addition  of  an  administrative  enforcement  option  before  an  ALJ, 
available  at  the  request  of  the  complainant  following  the 
issuance  of  a  charge  by  the  EEOC,  would  prove  useful.   As 
discussed  in  part  C  above,  it  is  clear  from  five  years  of 
experience  with  the  Fair  Housing  Act  that  the  ALJ  adjudication 
process  has  generally  provided  speedy  relief  for  complainants  who 
make  it  through  the  investigative  process.   The  flexibility  of 
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the  ALJ  hearing  process,  coupled  with  the  statutorily  mandated 
tine  deadlines  for  commencing  and  deciding  cases,  has  offered  a 
welcome  alternative  for  many  fair  housing  complainants  who  would 
otherwise  face  the  lengthy  delays  found  in  the  civil  litigation 
dockets  of  many  federal  courts  around  the  country.   Although  the 
HUD  experience  demonstrates  that  damage  awards  may  well  lag 
behind  federal  court  awards,  the  benefits  of  this  informal 
adjudicatory  process  may  be  desirable  to  EEO  complainants. 
There  is  no  reason  why  the  advantages  of  the  ALJ 
adjudication  process  could  not  be  made  available  to  a  complainant 
without  jeopardizing  the  EEOC's  ability  to  prosecute  cases  in 
federal  court  and  without  burdening  the  Department  of  Justice. 
The  complainant  could  simply  choose  between  an  administrative 
enforcement  proceeding  before  an  ALJ  and  a  federal  court  action 
after  completion  of  the  investigative  and  conciliation  process. 
Under  either  option  the  case  could  be  prosecuted  by  the  EEOC  or 
by  privately  retained  counsel.   Just  as  with  a  litigated  federal 
court  judgment,  a  final  adjudication  before  an  ALJ  would  be 
subject  only  to  appellate  review.** 


^'rhe  lack  of  an  administrative  exhaustion  requirement 
constitutes  yet  another  unique  aspect  of  the  Fair  Housing  Act 
enforcement  framework.  The  absence  of  an  exhaustion  requirement 
has  proven  useful  insofar  as  it  has  given  victims  of  housing 
discrimination  the  flexibility  to  seek  relief  directly  in  federal 
court  where  filing  first  with  HUD  would  prove  unnecessary  or 
disadvantageous.  Determining  whether  Title  VII 's  exhaustion 
requirements  should  be  reformed  to  permit  direct  access  to  federal 
court,  however,  is  a  subject  that  falls  outside  the  scope  of  this 
Statement.  A  proper  analysis  of  such  a  proposal  would  require  a 
lengthy  and  careful  examination  of  the  effectiveness  of  the 
exhaustion  process  under  Title  VII. 

26 


83 


ConolusioB 

I  applaud  this  Subcommittee  for  exploring  ways  to 
improve  the  structure  and  enforcement  authority  of  the  EEOC. 
Congress,  however,  should  move  with  caution  before  adopting  the 
HUD  enforcement  framework  as  a  model  for  reforming  the  EEOC. 
With  the  single  exception  of  the  addition  of  an  administrative 
law  judge  enforcement  option,  the  number  and  complexity  of  cases 
handled  by  the  EEOC  make  it  unlikely  that  adoption  of 
administrative  enforcement  procedures  contained  in  the  Fair 
Housing  Act  would  improve  the  EEOC  and  the  Justice  Department's 
ability  to  process  and  prosecute  employment  discrimination  cases. 
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Chairman  Owens.  Thank  you. 

Ms.  Reilly. 

Ms.  Reilly.  Grood  morning. 

I  am  the  Washington  field  office  director.  I  have  been  in  that  of- 
fice since  January  of  1990.  I  came  to  the  EEOC  in  1979  to  practice 
appellate  litigation,  which  I  did  until  1988  when  I  bridged  over  into 
management. 

I  have  been  asked  to  review  a  triage  pilot  program  that  my  office 
instituted  in  November  of  1991  and  continues  to  work  on,  and  ap- 
praise its  effectiveness.  I  am  glad  to  do  it,  but  I  want  to  reiterate 
what  my  written  testimony  says,  that  is  that  this  experiment  does 
not  have  the  imprimatur  of  the  Commission. 

We  are  trying,  obviously,  to  operate  within  Commission  policy 
until  that  policy  changes,  but  this  is  not  an  experiment  that  the 
Commission  itself  has  either  blessed  or  damned,  so  I  am  speaking 
solely  in  my  individual  capacity  about  this. 

Triage,  as  you  know,  is  a  medical  term.  It  refers  to  a  system  of 
allocated  medical  care  on  a  battlefield  or  in  a  disaster  used  to 
maximize  the  number  of  survivors.  It  is  used  to  budget  severely 
constrained  resources.  Any  medical  professional  on  a  battlefield 
will  say  that  the  preferred  solution  is  to  have  enough  doctors  and 
nurses  to  deal  with  everybody  who  is  there,  and  so  would  I. 

My  first  preferred  solution  to  EEOC's  crisis  is  to  have  a  tremen- 
dous infusion  of  resources,  but  short  of  that,  I  think  that  there 
must  be  a  different  way  of  addressing  the  charges  we  are  getting, 
and  that  is  what  my  office  is  experimenting  with. 

Triage  essentially  is  a  program  in  which  the  charging  party  is  in- 
tensively questioned  when  they  come  to  the  office.  We  have  lists  of 
questions  we  ask,  depending  on  the  issue.  I  developed  these  ques- 
tions; I  am  a  lawyer  in  consultation  with  EEOC  trial  attorneys. 
The  purpose  of  these  questions  is  to  elicit  from  lay  people  what 
they  have  seen  and  heard  that  would  support  their  belief  that  they 
have  been  a  victim  of  discrimination.  We  are  asking  questions  that 
lay  people  should  be  able  to  answer. 

After  asking  these  questions,  we  will  tell  the  charging  party 
what  we  think  about  the  case  at  that  point.  Lawyers  have  a  saying 
that  a  case  gets  no  better  after  the  client  leaves  the  office.  EEOC 
develops  cases  on  an  individual  basis,  based  on  the  testimony  given 
by  charging  parties.  Companies  don't  give  us  our  case. 

So  we  tell  the  person  what  we  think  of  the  case  at  that  point. 
They  can  choose  to  file,  certainly,  or  not.  If  they  file,  we  then  give 
the  case  a  formal  rating.  That  rating  is  recommended  by  the  inves- 
tigator who  took  the  charge,  reviewed  by  the  supervisor,  and  ulti- 
mately myself  or  the  deputy  gives  it  the  rating.  We  code  it  1 
through  4  to  show  the  evidentiary  strength  of  the  case.  A  1  means 
that  we  have  asked  all  the  right  questions  and  they  have  said  noth- 
ing to  indicate  that  discrimination  is  the  basis  of  the  problem. 

Every  case  represents  an  employment  problem.  There  is  no  such 
thing  as  a  frivolous  case  in  the  sense  that  there  is  always  a  prob- 
lem somebody  brings  to  us  that  is  very  real  and  very  critical  to  that 
person.  Whether  discrimination  is  at  the  bottom  of  that  problem  is 
our  question. 

Cases  are  coded  from  a  1  having  no  evidence,  up  to  a  4,  which 
appears  to  be  a  very  strong  case.  Ones  should  get  the  absolute  min- 


85 

imum  of  our  resources  and  attention;  4's,  on  the  other  hand,  should 
be  hovered  over,  and  they  are.  We  meet  on  those  twice  a  month  to 
talk  about  the  evidence,  how  it  is  developing,  what  further  we 
need,  and  so  on,  and  that  is  done  in  consultation  with  our  trial  at- 
torneys. The  ones  in  the  middle,  our  original  thinking  was,  were 
targets  for  settlement.  The  indicia  of  success  for  this  program  that 
we  initially  set  down  were  that  findings  of  cause  would  increase, 
settlements  would  increase,  the  average  processing  time  for  case 
resolution  would  go  down,  and  that  we  wouldn't  have  a  huge  influx 
of  complaints  about  what  we  were  doing. 

Through  fiscal  year  1993  things  looked  pretty  good.  The  instance 
of  cause  findings  in  my  office  has  increased  over  the  years.  The  av- 
erage processing  time  had  gone  down,  but  settlements  stayed  flat. 
We  could  not  seem  to  be  able  to  raise  the  instance  of  settling  cases. 

In  terms  of  the  appraisal  of  the  system,  as  my  written  testimony 
says,  I  think  it  is  too  mild  a  solution  for  the  crisis  we  are  in.  We 
are  operating  within  Commission  policy,  and  it  is  for  the  Commis- 
sion, the  new  folks  who  are  being  put  in  office,  to  decide  whether 
that  policy  should  change. 

My  own  personal  view  is  that  an  evidentiary  kind  of  triage  pro- 
gram is  probably  politically,  I  think,  the  safest  way  to  go.  You  are 
judging  cases  on  the  merits  based  on  the  evidence,  but  I's,  cases 
that  have  nothing  to  support  them  at  the  outset,  I  think  should  be 
dismissed  outright.  We  should  not  spend  any  further  time  on  them. 

Cases  in  the  middle,  there  shoula  be  perhaps  a  settlement  pro- 
gram, perhaps  even  special  units.  There  needs  to  be  some  kind  of 
structure  around  a  settlement  program  and  not  just  an  exhortation, 
"Go  off  and  try  and  settle  this  thing."  Cases  that  appear  the  strong- 
est are  the  ones  that  should  have  our  resources,  and  be  thoroughly 
looked  at. 

One  can  blend  in,  as  Mr.  Rose  has  suggested,  other  policy  consid- 
erations such  as  cases  that  develop  the  law,  cases  that  have  broad 
affirmative  relief,  but  those  are  policy  decisions  for  our  Commission 
to  make. 

I  have  nothing  further. 

[The  prepared  statement  of  Ms.  Reilly  follows:] 
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SUBCOMMITTEE  ON  SELECT  EDUCATION  AND  CIVIL  RIGHTS 

COMMITTEE  ON  EDUCATION  AND  LABOR 

U.S.  HOUSE  OF  REPRESENTATIVES 

July  26,  1994 


Good  morning  Mr.  Chairman  and  members  of  the  Subcommittee.  My 
name  is  Susan  Buckingham  Reilly.  I  have  worked  for  the  Equal 
Employment  Opportunity  Commission  since  August  1979.  I  spent  my 
first  eight  years  as  an  appellate  lawyer  and  supervisor  in  the 
Office  of  General  Counsel.  In  1988  I  entered  the  Senior  Executive 
Service  Candidate  Training  Program  and  bridged  over  to  management 
in  the  Office  of  Program  Operations,  I  became  acting  director  of 
the  Washington  Field  Office  (WFO)  in  December  1989  and  permanent 
director  in  February  1991.  The  mission  of  the  Washington  Field 
Office  is  to  investigate  and  resolve  employment  discrimination 
complaints  filed  by  individuals  or  the  agency  within  the  District 
of  Columbia  and  the  northern  counties  of  Virginia. 

The  Subcommittee  has  asked  me  to  "review  and  appraise"  my 
office's  "triage  pilot  program."  I  am  happy  to  do  so,  but  please 
understand  that  I  speak  solely  in  my  limited  capacity  as  director 
of  the  Washington  Field  Office  and  my  views  do  not  in  any  way 
reflect  or  represent  the  views  of  the  Commission.  Although  the 
Commission  has  not  endorsed  thi  .  specific  experiment  —  or  assisted 
with  its  design  and  implementation  —  current  Commission  policies 
stress  and  encourage  the  use  of  varied  approaches  by  EEOC  field 
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offices  in  determining  the  appropriate  resolution  of  charges,  based 
upon  issues  raised.  I  understand  that  other  field  offices  are 
involved  in  similar  experimentation  with  the  charge  process. 

In  brief,  the  triage  program  is  a  variant  of  the  program 
instituted  by  Eleanor  Holmes  Norton  in  the  late  1970s,  when  charges 
went  onto  different  investigative  tracks  depending  on  their 
evidentiary  strength,  scope,  and  complexity.  The  WFO  attempts  in 
a  systematic  way  to  make  the  most  effective  use  of  our  limited 
resources  by  identifying  weak  cases  early  and,  with  the  savings,  to 
develop  and  resolve  more  meritorious  cases. 

The  term  "triage,"  of  course,  refers  to  a  system  of  allocating 
treatment  to  victims  of  battles  or  disasters  in  order  to  maximize 
the  number  of  survivors.  It  is  an  apt,  if  politically  unsavory, 
analogy.  EEOC  simply  does  not  have  adequate  resources  to 
investigate  fully  all  of  the  charges  it  is  receiving.  The  number 
of  charges  filed  has  increased  dramatically  since  passage  of  the 
Americans  with  Disabilities  Act  (ADA)  and  the  Civil  Rights  Act  of 
1991,  and  we  expect  another  large  increase  in  workload  when  ADA 
coverage  expands  July  26  to  cover  employers  with  as  few  as  15 
workers.  Indeed,  in  my  view,  the  EEOC  would  need  three  to  four 
times  its  current  complement  of  756  investigators  in  order  to 
examine  each  charge  thoroughly.  Absent  that  infusion  of  resources 
from  Congress,  we  must  consider  new  methods  of  addressing  this  ever 
expanding  workload. 
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I  have  spent  a  good  deal  of  time  studying  the  problem  of  the 
growing  charge  inventory.  I  determined  that  new  approaches  for 
charge  processing  are  needed  if  the  EEOC  is  to  become  something 
other  than  a  warehouse  of  aging  charges  and  a  station  dispensing 
tickets  to  the  court  house  ("notices  of  right-to-sue")  for  people 
to  bring  private  lawsuits.  I  have  concluded:  (1)  that  EEOC  should 
once  again  emphasize  settlement  as  a  means  of  charge  resolution, 
but  correct  some  of  the  abuses  that  occurred  in  the  past  and  (2) 
that  EEOC  was  spending  too  much  time  on  the  wrong  thing  by  "fully 
investigating"  "no  cause"  cases. 

We  call  our  system  the  "Washington  Field  Office  Charge 
Assessment,  Planning,  and  Resolution  System."  What  follows  is  a 
description  of  how  the  system  operates  currently,  and  my  appraisal 
of  its  effectiveness  with  conclusions. 

Operation  of  the  Triage  Pilot  Program 

The  WFO's  triage  system  was  put  in  place  in  November  1991;  was 
reduced  to  writing  in  June  1992;  and  has  been  revised  slightly 
since.   In  brief,  the  system  calls  for: 

o    a  thorough  assessment  of  the  merits  of  the  claim  at  intake. 

o    the  assignment  of  a  code  "1"  through  "4"  reflecting  WFO's 
assessment  of  the  merits.   A  "1"  means  no  evidence,  direct  or 
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circufflstantial,  supports  the  discrimination  claim,  although 
the  charging  party  was  in  a  position  to  have  access  to  such 
evidence  (i.e.,  was  in  the  workplace  and  could  report  what 
he/she  saw  and  heard) .  Because  of  access  problems,  a  hiring 
claim  should  rarely  be  coded  "1."  A  "2"  rating  is  assigned 
where  there  is  some  evidence  of  discrimination,  but  it  is  very 
weak.  A  "3"  means  that  there  is  some  moderately  strong 
evidence  of  discrimination.  A  "4"  means  that  there  is  strong 
evidence  of  discrimination  and  the  case  is  therefore  deemed  to 
be  possible  cause.  These  codes  are  assigned  by  me  or  the 
WFO's  deputy  director,  taking  into  consideration  the 
recommendation  of  the  investigator  who  took  the  charge  and  his 
or  her  supervisor. 

the  assignment  of  a  second  code,  if  appropriate,  to  flag 
special  processing  needs  ("5"  means  that  a  federal  actor  is 
the  alleged  discriminating  official  in  an  otherwise  private 
case;  "6**  means  that  the  case  is  a  good  candidate  for 
settlement;  "7"  means  that  a  charging  party  affidavit  has  yet 
to  be  done;  "8"  means  that  the  case  involves  a  terminally  ill 
charging  party  and  that  it  should  therefore  be  resolved  within 
120  days) . 

an  initial  plan  of  attack  for  resolving  the  case. 
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o  and  computer  tracking  of  cases  by  code,  with  the  expectation 
that  "Is"  will  quickly  be  resolved  "no  cause;"  "2s",  "3s,"  and 
"4s"  are  candidates  for  settlement  (and  "6s"  look  promising) ; 
and  "4s"  will  be  discussed  bi-monthly  with  legal  for  the 
purpose  of  developing  evidence  supporting  a  reasonable  cause 
determination. 

o  changes  in  the  assessment  code  as  the  development  of  the  case 
necessitates. 

The  system  was  implemented  in  order  to  increase  the  rate  of 
cause  determinations,  increase  settlements  of  colorable  claims,  and 
reduce  the  average  processing  time  (APT)  for  resolving  cases  — 
without  an  appreciable  increase  in  charging  party  complaints. 

Investigation  at  Intake 

A  potential  charging  party  calls,  writes,  and/or  visits.  The 
investigative  support  assistants  (ISA)  in  the  Charge  Receipt  and 
Technical  Information  Unit  are  the  first  point  of  contact.  They 
screen  the  matter  to  determine  whether  EEOC  has  jurisdiction.  If 
we  do  not  have  jurisdiction,  they  may  refer  the  person  elsewhere. 

If  we  have  jurisdiction,  the  ISA  discusses  the  merits  of  the 
case  with  the  individual.  In  the  wake  of  that,  some  individuals 
choose  not  to  file.   Individuals  who  choose  to  file  and  who  have 
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walked  in  are  then  seen  by  investigators  who  ask  a  myriad  questions 
designed  to  elicit  any  direct  or  indirect  evidence  of 
discrimination,  as  well  as  test  the  reliability  and  credibility  of 
the  individual's  testimony.  I  developed  these  questions  in 
consultation  with  EEOC  trial  attorneys  and  grouped  them  by  issue 
(e.g.,  hiring,  discharge)  into  "evidentiary  checklists"  (attached 
as  Appendix  A)  that  are  part  of  WFO's  written  assessment  system. 
At  the  conclusion  of  the  interview,  the  investigator  offers  his  or 
her  opinion  as  to  whether  the  case  looks  weak  or  strong  based  upon 
the  evidence  adduced.  If  the  individual  chooses  to  file,  the 
investigator  drafts  a  charge  that  summarizes  the  allegations  and  a 
detailed  affidavit  setting  forth  the  individual's  answers  to  our 
questions. 

Assessment  and  Planning 

The  investigator  then  completes  the  one-page  form  appended  to 
this  written  testimony.  He  or  she  summarizes  the  charging  party's 
claim;  the  reasons  given  to  the  charging  party  by  the  company  for 
its  action;  what  evidence,  if  any,  exists  to  support  a  finding  of 
discrimination;  the  strength  or  weakness  of  that  evidence 
(including  an  assessment  of  charging  party's  credibility)  ;  and  the 
relief  sought  by  charging  party.  The  investigator  also  notes  how 
he  or  she  intends  to  address  the  case  (an  investigative  plan)  and 
whether  the  case  merits  expedited  processing  under  EEOC  or  WFO 
priorities.   Those  cases  meriting  expedited  processing  include 
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disability  cases  involving  terminal  illness,  involving  current 
harassment  or  retaliation,  involving  the  possible  destruction  of 
evidence,  Equal  Pay  Act  cases,  and  potential  cause  cases.  Equal 
Pay  cases  are  a  priority  because  wage  underpayments  may  only  be 
recovered  two  years  back  from  the  date  of  filing  a  lawsuit  (three 
years,  if  the  violation  is  willful)  .  This  means  that  if  the 
charging  party  leaves  the  job  in  which  unequal  wages  are  being 
paid,  a  day  of  wage  recovery  is  lost  for  every  day  a  lawsuit  is 
delayed. 

The  case  file  is  sent  to  the  supervisor  for  review  and  for  his 
or  her  comments  on  the  form,  and  also  to  the  deputy  director  or 
myself  for  review  and  comment.  He  or  I  have  the  last  word  on  the 
code  attached  to  the  case,  and  that  code  is  entered  into  the 
computerized  Charge  Data  System  for  tracking  purposes. 

Resolution 

The  charge  codes  "1"  through  "4"  and  "6"  determine  the  initial 
approach  to  the  case  and  the  level  of  investigative  resources  that 
will  be  devoted  to  it.  In  cases  coded  "1"  we  ask  the  respondent 
for  a  position  statement,  including  witness  statements  and  relevant 
supporting  documentation.  Unless  that  response  gives  us  pause,  we 
then  close  the  case  "no  cause"  after  a  pre-determination  interview 
with  the  charging  party. 
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For  example,  we  coded  a  case  "1"  in  which  the  charging  party 
testified  that  a  patent  law  firm  discriminated  against  him  because 
he  is  Black.  According  to  the  charging  party,  he  arrived 
unannounced  to  speak  with  someone  about  a  product  design  and  to 
obtain  an  infringement  opinion.  A  White  secretary  asked  him  to 
make  an  appointment  and  return,  but  charging  party  objected 
repeatedly  and  she  eventually  called  security.  As  charging  party 
awaited  the  security  guard,  he  asked  the  White  secretary  for  an 
application  form.  She  said  the  firm  had  none  but  that  charging 
party  could  submit  a  resume  if  he  wished  to  seek  employment.  He 
testified  that  he  then  showed  the  secretary  a  form  that  he  said  he 
obtained  from  the  firm  more  than  a  year  before;  she  replied  that 
she  had  never  seen  such  a  form.  The  WFO  coded  this  charge  "1" 
because  there  was  no  evidence  of  race  discrimination.  It  is 
unrealistic  to  suppose  that  a  person  of  any  color  could  go  to  a  law 
firm  without  an  appointment  to  seek  advice  on  a  patent,  or  that  he 
would  not  be  escorted  out  to  the  extent  he  wished  to  argue  about 
the  matter.  As  to  applying  for  work,  the  secretary  offered  to 
accept  a  resume.  There  is  no  evidence  that  charging  party  was 
refused  consideration  because  of  his  race. 

The  WFO  would  close  the  case  "no  cause"  if  the  firm  in  its 
position  statement  recounted  the  same  story  that  charging  party 
did.  There  would  be  no  reason  to  investigate  further  because  no 
facts  suggest  that  charging  party  was  denied  consideration  for 
employment  because  of  his  race.   On  the  other  hand,  we  might 
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investigate  further  if  the  firm  recounted  a  substantially  different 
scenario  that  charging  party  did,  because  of  the  possibility  that 
the  firm  was  obscuring  or  covering  up  to  avoid  a  closer  look  by 
EEOC. 

In  cases  coded  "2,"  "3,"  or  "4,"  we  serve  the  charge  with  a 
letter  that  invites  the  respondent  to  consider  settlement,  and  we 
have  recently  started  sending  settlement  proposals  with  the  later 
request  for  information.  Those  cases  may  be  investigated  or 
settled  before  determination.  Settlement  should  be  pursued 
particularly  vigorously  in  cases  coded  "6."  The  WFO's  settlement 
proposal  takes  into  consideration  the  relief  sought  by  the  charging 
party,  blended  with  our  view  of  what  is  reasonable  after  assessing 
the  strengths  and  weaknesses  of  the  charge.  This  proposal  is  a 
concrete  way  to  begin  a  dialogue  with  the  respondent.  After  the 
give  and  take  of  negotiation,  a  final  agreement  may  differ 
significantly  from  the  opener. 

If  settled,  a  justification  memorandum  accompanies  the  file 
summarizing  the  parties'  claims,  the  evidence  to  date,  and  why,  if 
the  settlement  is  for  less  than  "full  relief,"  it  should  be 
accepted  in  resolution  of  the  case.  The  EEOC  issued  a  Remedies 
Policy  in  1985  that  calls  for  "full  relief"  (i.e.,  what  could  be 
obtained  through  successful  litigation)  in  cases  in  which  a  "cause" 
determination  has  been  or  could  be  issued.  It  is  WFO's  policy  to 
achieve  full  relief  in  such  cases  and  to  settle  for  less  where 
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there  are  factual  or  legal  weaknesses  in  the  case  warranting 
compromise.  For  example,  an  entity  might  have  engaged  in  patent 
age  discrimination,  but  EEOC's  jurisdiction  is  problematic  because 
the  entity  is  overseas  and  no  case  law  has  established  that  it  is 
subject  to  the  Age  Discrimination  in  Employment  Act.  Or,  in  a 
sexual  harassment  case,  the  victim  may  be  more  credible  than  the 
alleged  harasser,  but  there  may  be  no  witnesses  to  corroborate  her 
testimony  and  she  might  evince  characteristics  that  would  be 
unsympathetic  to  a  jury  if  the  case  were  to  go  to  trial.  These  are 
the  kinds  of  cases  in  which  settlements  for  less  than  full  relief 
might  be  appropriate. 

Additionally,  in  cases  coded  "4"  we  meet  bi-weekly  with  an 
EEOC  trial  attorney  to  discuss  the  evidence  to  date  and  what 
further  work  needs  to  be  done  to  bring  the  investigation  to 
conclusion  if  the  case  has  not  settled. 
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Appraisal 

••BottoB  Line"  Results 

The  system  has  been  in  place  for  two  and  a  half  years  now. 
The  indicators  showed  some  improvement  through  fiscal  year  1993  in 
cause  findings  and  average  processing  time  (APT) ; 
INDICATOR  FY90       FY91       FY92       FY93 

Cause  findings  (#)       10        21        33        62^ 
Settlement  rate  (%)      5%        6.3%      5.1%      5.6%^ 
APT  in  days  598       396       303       276 

During  this  fiscal  year,  we  have  issued  34  cause  findings  as 
of  June  30  (43  annualized)  .  However,  our  settlement  rate  has 
dropped  to  3.4  percent  and  our  average  processing  time  has  risen  to 
346  days.  The  latter  phenomena  may  be  partly  due  to  the  fact  that 
the  WFO  has  had  unusually  high  staff  turnover  and  decided  to 
concentrate  on  resolving  the  oldest  ("450  day")  cases.  We  began 
the  fiscal  year  with  a  pending  inventory  of  1083  cases  of  which 
some  780  were  or  would  be  at  fiscal  year's  end  450  days  old.  One 
of  three  investigative  supervisors  left,  as  did  six  investigators. 
To  date,  the  staff  available  to  work  the  cases  has  totalled  8.33. 


^  This  number  includes  two  sets  of  multiple  charges  against 
two  different  respondents;  one  set  comprised  10  charge  and  the 
other  set  comprised  seven  charges.  If  you  count  each  set  as  one 
finding,  WFO's  cause  findings  numbered  47. 

^    That  rate  is  below  the  national  average  which,  for  the 
same  fiscal  years,  is  8.3%,  7.8%,  6.4%,  5.8%,  respectively. 
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Tally  of  Cases  by  Assessment  Code  and  Statute 

I  believe  that  it  is  important  to  analyze  not  only  the  results 
of  the  system  but  the  accuracy  of  our  initial  assessments  and 
whether  those  assessments  are  adversely  impacting  one  of  the  groups 
protected  under  our  statutes. 

The  office  has  coded  2352  cases  as  of  June  30,  1994.  The 
break  out  by  statute  was: 

Title  VII  =     1567  (66.62%) 

ADEA       =      4  69  (19.94%)' 

EPA        =       32  (  1.36%) 

ADA        =      284  (12.07%) 
Of  the  2  352,  the  break  out  by  code  was: 

Is         =      468  (19.09%) 

2s         =     1113  (47.32%) 

3s         =      477  (20.28%) 

4s         =      294  (12.50%) 
Of  the  charges  coded  1,  the  break  out  by  statute  was: 
Title  VII       =      323  (69.01%) 
ADEA  =       94  (20.08%) 

EPA  =        1  (   .21%) 

ADA  =       34  (10.68%) 


'  If  ADEA  and  another  statute  is  invoked,  we  counted  the 
charge  as  ADEA.  If  EPA  and  another  statute  is  invoked,  we  counted 
it  as  EPA.  If  ADA  and  another  charge  is  invoked,  we  counted  it  as 
ADA. 
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Of  the  charges  coded  4,  the  break  out  by  statute  was: 

Title  VII  =      167  (56.99%) 

ADEA  =       64  (21.84%) 

EPA  =        4  (  1.36%) 

ADA  =       38  (19.79%) 

The  percent  coded  "1"  and  "2"  totalled  67  percent.  This  is 
not  substantially  out  of  line  with  the  "no  cause"  rate  nationally 
(which  ranged  from  56  percent  to  61  percent  during  the  period  FY 
1990  -  1993);  the  WFO's  rate  ranged  a  few  points  higher  each  year. 

We  looked  at  the  percentage  of  "Is"  and  "4s"  by  statute  to  see 
if  they  were  roughly  proportional  to  the  percentages  by  statute  in 
the  universe.  Title  VII  was  3  percent  high  on  "Is"  and  9  percent 
low  on  "4s."  ADA  showed  almost  the  reverse  trend:  almost  3  percent 
low  on  "Is"  and  7  percent  high  on  "4s".  At  issue  is  whether  anyone 
could  argue  that  the  system  has  a  significant  "adverse  impact"  on 
a  particular  protected  group  and,  if  so,  whether  the  initial 
assessments  are  defensible. 

More  analysis  on  this  issue  might  be  in  order.  Preliminarily, 
however,  it  is  relevant  to  note  that  "merit  resolutions"  of  ADA 
cases  nationally  exceed  "merit  resolutions"  of  cases  generally. 
Such  resolutions  include  settlements,  cause  determinations,  and 
withdrawals  of  cases  with  charging  parties  receiving  benefits.  For 
the  period  July  26,  1992  to  February  28,  1993,    ADA  "merit 
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resolutions"  stood  at  38.9  percent;  merit  resolutions  of  all  cases 
stood  at  15.8  percent. 

Conclusions 

I  continue  to  believe  that  the  triage  concept  is  a  sound  and 
responsible  approach  to  accomplishing  EEOC's  mission  in  an  era  of 
severely  constrained  resources.  It  builds  on  the  experience  and 
lessons  learned  from  previous  EEOC  approaches  to  our  administrative 
enforcement  program.  However,  the  "bottom  line"  results  of  the 
current  system  in  my  office  are  too  modest  to  recommend  expansion 
of  this  pilot  EEOC-wide.  It  is  too  mild  a  solution  for  too  grave 
a  problem  —  dramatically  rising  caseloads,  stagnant  rates  of  merit 
resolutions  and  litigation,  and  no  prospect  of  a  significant 
increase  in  resources. 

Instead,  I  recommend  that  the  EEOC  dialogue  with  its 
"customers"  or  "stakeholders"  —  Congress,  employer  groups,  EEO 
attorneys,  civil  rights  groups,  union  representatives,  and  the  like 
—  about  utilizing  a  stronger  triage  system.  WFO's  current  system 
could  be  strengthened  by  incorporating  the  following  proposals. 

o    Charges  unsupported  by  any  evidence  of  discrimination  ("Is") 
should  be  dismissed  immediately  after  docketing. 

o    Charges  coded  2  alleging  individual  disparate  treatment 
(non-class)  are  candidates  for  settlement  if,  after  receipt  of 
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the  position  statement,  the  charge  does  not  appear  patently 
non-meritorious.  The  case  should  be  assigned  for  a  fact- 
finding conference.  Given  my  office's  failure  to  increase 
settlements  over  the  past  couple  years,  I  would  recommend  that 
some  structure  (perhaps  a  special  unit)  surround  this  program. 

o  If  the  respondent  agrees  to  attempt  settlement,  the  standard 
is  "full  relief"  for  cause  cases  and  less  for  cases  that 
appear  to  be  weaker.  A  short  memorandum  to  the  file  would 
justify  the  settlement  in  these  terms.  Thus,  for  example,  the 
hypothetical  sexual  harassment  case  I  described  earlier  could 
justifiably  be  settled  for  less  than  full  relief  because  of 
the  lack  of  corroborating  testimony  and  a  charging  party  who 
might  be  a  poor  witness  at  trial. 

o  If  the  respondent  refuses  at  the  outset  even  to  discuss 
settlement,  or  if  negotiations  ultimately  fail,  the  office 
should  have  the  discretion  to  dismiss  cases  assessed  as  "2s" 
after  the  fact-finding  conference. 

The  dismissal  of  "Is"  and  "2s"  is  defensible  from  both  policy 
and  legal  perspectives.  As  a  matter  of  policy,  EEOC  needs  to 
budget  its  investigative  resources,  and  should  spend  more  of 
those  on  the  stronger  cases.  Our  goal  should  be  to  prevent, 
eradicate,  and  remedy  discrimination,  not  to  process  cases. 


15 


101 


Charge  receipts  grew  from  66,461  in  fiscal  year  1983  to  87,942 
in  fiscal  year  1993.  EEOC  began  fiscal  year  1994  with  a 
pending  inventory  of  73,124  charges  and  expects  to  receive 
over  90,000  new  charges  before  September  30.  One  prominent 
civil  rights  group  estimates  that  a  typical  EEOC  investigator 
has  one  and  a  half  days  to  resolve  each  1993  charge,  without 
allocating  any  time  to  work  on  charges  pending  before  that 
year.  Lawyers'  Committee  for  Civil  Rights  Under  Law,  Civil 
Rights  Act  and  EEO  News  at  7-8  (June  29,  1994). 

The  vast  majority  of  "Is"  and  "2s"  are  undoubtedly  headed  to 
"no  cause"  since  EEOC's  "no  cause"  rate  has  ranged  from  46 
percent  to  61  percent  for  the  period  FY  1984  through  FY  1993. 
As  a  legal  matter,  dismissal  at  this  juncture  should  be 
allowed  without  the  need  for  legislative  changes.  The 
intensive  questioning  of  charging  parties  at  intake 
constitutes  some  investigation  of  "Is."  As  to  cases  assessed 
"2,"  receipt  of  a  position  statement  and  any  fact  finding 
conference  are  further  investigative  steps. 

Dismissals  of  cases  assessed  "1"  or  "2"  should  be  through  the 
issuance  of  a  right-to-sue  citing  "insufficient  evidence"  or 
"cessation  of  administrative  process,"  rather  than  the 
issuance  of  a  "no  cause"  determinations.  This  will  save  time 
and  be  less  damaging  to  any  subsequent  attempts  of  charging 
parties  to  litigate  their  cases. 
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o  Cases  assessed  as  "3"  or  "4"  should  be  "fully  investigated" 
using  techniques  appropriate  to  the  case  (e.g.,  fact-finding 
conference,  requests  for  documents,  separate  witness 
interviews,  on-site  inspections) . 

I  wish  to  thank  the  sxibconunittee  for  this  opportunity  to 
discuss  the  triage  pilot  program  operating  in  the  Washington  Field 
Office,  and  I  stand  ready  to  answer  any  questions  you  may  have 
regarding  the  triage  program. 
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APPENDIX  A 

T^nK  OH  TTTT.  MgRTTS  -  TOU'RZ  NOT  RZAPY  TO  KUBMTT  TBP1  tmLgSS! 

1.  n^pp^rare  Trearment  Theory  -  You  have  written: 

o  That  jurisdictional  problemB  (if  any)  are  resolved.** 

o  Within  what  group  you  looked  for  similarly  situated. 

o  Who  you  found  who  was  similarly  situated. 

o  The  class  (race,  etc.)  of  those  similarly  situated. 

o  The  treatment  of  those  similarly  situated. 

o  Respondent's  explanation  for  differences  in  treatment. 

o  What  you  did  to  test  the  explanation  for  pretext. 

2.  awra liar  ion  Theory  -  You  have  written: 

o  Whet  protected  activity  CP  engaged  in  and  whet. 

o  When  Respondent  learned  of  such  activity. 

o  When  the  ham  occurred,  in  relation  to  R's  itnowledge. 

o  nov  C?'6  treatment  after  R  knew  compared  with: 

-  C?'s  treatment  before  R  knew; 

-  R'a  treatment  of  those  with  no  protected  activity; 

-  a's  normal  policy  or  practice  in  cases  like  CP's. 

3.  •km'i\ri'="^    AccornodBtioTi  Theory  -  You  have  written: 

o  That  it's  an  accommodation  case  -  not  discriziination. 

o  Vh&z   CP's  relicior*  was,  and  what  it  required  CP  to  do. 

o  Th4;  C?  needed  acconnaodazion  to  meet  requirements, 

o  Thftt  C?  infomed  R  of  need  and  requested  ecsonsodation. 

o  Whez  R  did  (if  anything)  to  attempt  to  ecccrraodete  CP. 

o  Whei  eccoacsoderion  possibilities  existed, 

o  The  hardship  to  R  of  each  such  possibility, 

o  R's  reeson  for  cot  accommodating  CP. 

4.  Sexual  :-:-rassment  Theory''  -  You  have  written: 

o  T.*ie  specific  form  of  the  harassment. 

o  The  relationship  of  the  harasser  to  the  C?. 

o  How  long  ago,  and  for  what  period  of  time  it  occurred. 

o  Whet  C?  did  to  let  R  know  it  was  unwelcome. 

o  Whet  R  knew  or  should  have  known. 

o  Wh£t  action  R  took  when  it  knew. 

o  Whether  CP*  experienced  economic  ham. 

o  Kov  long  after  the  objection/refusal  the  harm  occurred. 

5-    Rdverre  Tr.oact  Theory  -  You  have  written: 

o  That  the  policy/practice  is  facially  neutral." 

o  That  it  is  administered  in  a  nondiscriminatory  manner." 

o  That  statistics  show  its  adverse  impact  at  R. 

o  That  we  have  or  can  identify  victims  at  R. 

o  Wh£t  R  says  about  business  necessity  for  ccr.tinuinc  it 

o  Whet.Tcr  R's  business  necessity  defense  makes  sense. 

c  Whether  an  alternative  with  less  impact  exists. 

••   If  not,  try  <1  above    ••   Applies  to  all  theories. 
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DZSCaARCE/OXSCZPI.IME/PERFORMAMC£-BJlSEO  ACTION 
RACKHBOimP  DATA 

Cuxxent  job? 

tirle?  organizational  place? 

dace  hired? 

pay  rate? 

prior  promotions? 

supervisor? 

DISPARATE  T-t-ATMENT.  PEC  /■  nroteeted  enmlovee  qro.20M 

DIRECT  EVI3ZMCE:  biased  stateaents/nexus  (by  recommending/dscidinc 

officials?) 

%rho   (~ase  and  organizational  place)? 

what? 

where? 

whez? 

how  does  CP  know? 

witnesses? 

CIRCDMST.i^-:i;iL  EVIDENCE 

R's  legitiaate  reason  untrue?  (C?  didn't  do  what  R  says) 
probe  this  claim  well! 
witnesses! 

CP  treated  more  harshly  than  similarly-situated  non-PEG? 

(Make  sure  the  comparators  are  really  comparable:  Ger 
specific  info  on  this ! ) 

who  (name  and  organizational  place)? 

?£G? 

vast  (conduct/perfonaance)? 

same  officials  aware? 

officials  in  PEG? 

when? 

vhere?' 

official  action  taken? 

written  policy  re  discipline/performance? 

followed? 

earlier  warnings  for  CP? 

when? 

for  what? 

by  whom  (name  and  organizational  place)"? 
PEG? 

IntzUce  Questionnaire,  p.  1  of  3 

Discharge /Discipline /Performance-Based  Action 

WTO  1990  ed. 

II- 4b 


105 


for  comparator? 

when? 

for  what? 

by  whom  (name  and  organizational  place)? 
PEG? 
CP  probationary? 
comparator? 
how  does  CP  know? 
witnesses? 

statistical 

disproportionate  PEG  disciplines /perforaance-based 

actions /discharges? 
by  whom  (name  and  organizational  place)?   — - 

disproportionately  low  PEG  hiring/promotions? 

by  whom  (name  and  organizational  place)? 

zaaes/phone  fs/addrssses  of  victims 
how  does  C?  know? 

DZSyj-J^f-.TT    TREATMENT.  RETALIATION 

C?  opposed  practices  believed  unlawful  under  T7,  ADEA,  EPA?, 

or 
C?  participated  in  T7,ADE?-.,  EPA  process? 

or 
Close  relation  of  CP  did  either? 

vhen? 

vhere? 

jiow?    (destructive   of    legitimate   business/social 

interests?) 
H  knew? 

who  (name  and  organizational  place)? 

when? 

how? 

how  does  CP  know? 

witnesses? 

DIRECT  EVIDENCE:' retaliatory  statements/nexus  (by  recommending  or 

deciding  officials?) 
who  (rame  and  organizational  place)? 
whet? 
where? 
when? 

how  does  CP  know? 
witnesses? 


Intake  Questionnaire,  p.  2  of  3 

Discbarge /Discipline/ Performance-Based  Action 

WrO  1990  ed. 

:i-4c 


106 


CIRCUMSTANTIAL  EVIDENCE  (adverse  action  shortly  followed) 

who  took  action  (name  and  organizational  place)? 
knew  of  CP's  activities'? 

when? 

how? 
reason  for  action? 

evidence  of  pretext? 

untrue?  (see  above) 
con^Mrators?  (see  above) 
how  does  CP  know? 
witnesses? 


DISPARATE  IMPACT 

neutral  rule? 
disproportionate  impact? 

names /phone  is /addresses  of  other  victims? 
busi-ess  reason? 

lesser  discriminatory  alternatives? 
rule  cisparately  applied? 
how  does  CP  know? 
witnesses? 


GET  COPIES  OF  AKY  DOCUMENTS  THAT  BEAR  ON  THESE  QUESTIONS  1 


Intake  Questionnaire  p.  3  of  3 

Discharge/Discipline/Performance-Based  Action 
HFO  1990  ed. 
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HIRING/ PROMOTION 

pACKGKOUKD  DATA 

Current  job?  Job  sought? 

employer?  where? 

where?  title/organizational  place? 

title?  organizational  place?  pay  rate? 

date  hired?  date  applied? 

pay  rate?  date  denied? 
prior  promotions? 
supervisor? 

DISPARAT;  treatment,  peg  r •protected  emnloveg  oroup-1 

DIRiCT  rx^DENCE 

biased  statements /nexus  (by  recommending/selecting  official)? 

vho  (name  and  organizational  olace)? 

what? 

vhere? 

vhen? 

row  does  crp  know? 

virnesses? 

facially  discriminatory  policy?   (e.g.,   fetal  protection 

policy;  ace  cap) 

vho  (name  and  organizational  place)? 

vhat? 

vhen? 

R's  justification? 

R's  goal  job-related?  necessary? 

how  does  CP  know? 

virnesses? 

CIRCDIISTAKTIAL  EVIDENCE 

CP  better  qualified  than  non-PEG  selectee 

C?  applied/expressed  interest? 

to  whom  (name  and  organizational  place)? 

when? 

how?  • 
C?  interviewed? 

when? 

by  whom  (name  and  organizational  place)? 

Intake  Questionnaire,  p.l  of  4 
Hiring /Profflot ion 
HTO  ed.  1990 
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PEG? 

comments?  (e.g.,  questions  regarding  child  care, 

commuting,  arrest  record?) 

required  qualifications  for  job? 
what? 
bow  communicated? 

CP's  qualifications  (including  perforaance  evaluations 

and  conduct  record)? 
made  known  to  selector? 

R's  reason  for  CP's  rejection? 

who  (name  and  organizational  place)  recommended? 

decided?  communicated? 
when? 
how? 

selectee's    qualifications  "   (including    perfonaa-ce 

evaluations  ace  conduct  record)? 
how  does  CP  know? 

witnesses? 

CP  epplled/qnalified,  and  other  evidence  of  pretext 

R  never  considered  CP's  application 

who  (name  and  organizational  olace)? 

why  not? 

how  does  CP  know? 

witnesses? 

R's  reasons  for  CP's  non-selection  shifned 

who  (name  and  organizational  oiacs)?  geve  reascns? 

when? 

how  differed? 

contested  qualification  subjective/immeasurable 

who  (name  and  organizational  place)  assessed  it? 
other  evidence  of  bias?  (statements /statistics?) 

job  never  held  by  a  PEG? 

names  of  prior  incumbents? 
qualifications? 
how  does  CP  know? 
witnesses? 

recommending/selecting  official  not  fully  aware  of 

selectee's  qualifications 
who  (name  and  organizational  place)?" 

Intake  Questionnaire,  p. 2  of  4 

Hiring/Promotion 

WFO  ed.  1990 
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why  not?* 

how  does  CP  know? 

witnesses? 

qualifications  manipulated  to  avoid  hiring  PEG 
what  quali£ication(s)? 
how  nanipulated? 

by  whom  (name  and  organizational  olace)? 
PEG? 

how  does  CP  know? 
witnesses? 


statistical 

disproportionate  PEG  disciplines/perfomance-based 

actions/discharges? 
by  whom  (name  and  organizational  place)? 

disproportionately  low  PEG  hifing/promoiions? 

by  whom  (name  and  organizational  place)? 

rsaes/phone  ts/addresses  of  victims 
zov   does  CP  know? 

DlS7k7C..rT   TREATMENT ■  RETALIATION 

C?  opposed  practices  believed  unlawful  under  T7,  ADEA,  EPA?, 

or 
C?  participated  in  T7,ADEA,  EPA  process? 

or 
CicHs  relation  of  CP  did  either? 

vaea? 

vhere? 

iow?    (destructive   of    legitimate   business/social 

concerns?) 
R  knew? 

who  (name  and  organizational  place)? 

when? 

how? 

how  does  CP  know? 
witnesses? 


Intake  Questionnaire,  p.  3  of  4 

Eiring/ProQOtion 

WTO  ed.  1990 
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APPENDIX  B 
CHARGE  ASSESSMENT  AND  PLANNING  FORM 


Ham  Alleged  and  BaBlB_ 


Reason  given  to  CP  for  Eann_ 


Investigator: 


Date: 


■ment : 


Evidence  of  Discrimination?  Y  N  Describe: 


Analysis  of  Strength/Wea)uies8  of  CP's  Evidence  of  Discrimination, 
including  credibility: 


Relief  Sought  by  CP: 


RFI:   Attached 

~0n  Site  -  Projected  by: 
Position  Statement   


To  be  sent  by_ 


Fact  Finding  Conference 


Expedited  Processing  (Reason: 


Concurrence ; 
Comments : 


Supervi8or_ 


Date: 


■ment : 


Concurrence:   Deputy /Director_ 
Comments : 


Date: 


■ment: 


CASE  NAME: 


CASE  NO.:. 


Ill 

Chairman  Owens.  Thank  you. 

Would  you  say  cases  in  the  middle  should  go  to  an  administra- 
tive law  judge?  Is  there  agreement  among  the  four  of  you  that  ad- 
ministrative hearings  are  a  good  idea? 

Ms.  Reilly.  Well,  one  of  my  administrative  judges  on  the  Federal 
side  just  got  one  of  those  jobs,  and  he  is  going  to  get  about 
$100,000  a  year.  So  we  just  have  to  understand  the  cost  of  that 
proposal  too,  I  think. 

Chairman  Owens.  We  can  take  it  from  some  of  the  Commis- 
sioners. 

Ms.  Reilly.  That  wouldn't  be  popular. 

Chairman  Owens.  Yes? 

Mr.  Rose.  I  don't  have  any  problem  with  either  mediation  or  ad- 
ministrative law  judge  if  the  charging  party  is  willing  to  do  that, 
and  that  would,  I  think,  typically  be  in  cases  where  the  charging 
party  does  not  have  a  lawyer. 

I  don't  think  that  that  is  going  to  be  a  solution  because  I  don't 
believe  that  a  high  proportion  of  the  charging  parties  who  have  ob- 
tained a  cause  finding  or  are  likely  to  obtain  a  cause  finding  would 
use  it.  I  wouldn't  recommend  it  to  my  clients.  You  can  get  better 
relief  in  court,  and  you  have  a  better  likelihood  that  the  judge  is 
going  to  follow  the  rules  and  not — invariably.  There  may  be  some 
times  when  it  would  be  advisable. 

Chairman  Owens.  You  don't  agree  with  the  notion  of  triage,  that 
there  are  some  cases 

Mr.  Rose.  Oh,  I  absolutely  agree  with  it. 

Chairman  OwENS.  Well,  how  about  the  cases  in  the  middle? 

Mr.  Rose.  I  think  the  cases  in  the  middle  ought  to  be  referred 
to  mediation  if  the  parties  are  willing  to  mediate.  If  not,  I  think 
they  ought  to  be  referred  to  panels  of  private  lawyers,  and  let  the 
lawyers  and  the  clients  make  a  judgment  as  to  whether  it  is  worth 
proceeding.  If  the  lawyer  doesn't  think  the  case  is  worth  going  to 
court,  very  likely  it  is  not. 

Now  obviously  that  is  going  to  be  imperfect  and  some  people  are 
going  to  be  left  without  a  hearing.  But  I  think  given  the  alternative 
of  endless  delay  and  no  more  than  3  percent  cause  findings,  which 
is  what  we  have  had  for  the  last  10  years,  it  is  far  better  that  they 
get  to  see  a  lawyer  while  the  case  is  still  young,  and  before  it  has 
developed  into  a  $100,000  case,  than  it  is  to  see  the  lawyer  two, 
three,  four  years  later  where  the  facts  are  no  further  developed. 

Mr.  Relman.  Mr.  Chairman,  I  would  disagree  to  some  extent 
with  what  Mr.  Rose  has  said  with  regard  to  advising  clients  about 
proceeding  before  an  administrative  law  judge.  One  thing  we  have 
seen  under  the  Fair  Housing  Act  is  that  the  administrative  law 
judges  who  work  in  an  office — ^there  is  an  Office  of  Administrative 
Law  Judges  under  HUD — develop  expertise  in  fair  housing  law  just 
by  doing  these  cases  over  and  over.  The  same  would  be  true  for  an 
administrative  law  judge  who  dealt  with  EEOC  cases,  and  contrary 
to  what  Mr.  Rose  says,  if  I  have  a  client  who  would  otherwise  be 
before  a  Federal  district  judge  who  may  not  have  had  as  much  ex- 
perience or  might  have  a  track  record  where  he  or  she  has  not  been 
well  disposed  towards  civil  rights  cases,  it  may  be  extremely  bene- 
ficial to  choose  an  administrative  law  judge  who  has  to  deal  with 
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these  cases  over  and  over  again  and  has  a  certain,  I  think,  invest- 
ment in  the  law  that  is  being  dealt  with. 

Given  the  availability  of  jury  trials  now  and  compensatory  dam- 
ages available  in  a  jury  trial  situation,  it  may  well  be  that  you  are 
better  off  trying  your  luck  for  your  client  before  an  administrative 
law  judge  than  you  are  rolling  the  dice  with  a  jury  in  an  area  that 
you  just  don't  know  what  their  response  is  going  to  be  to  a  civil 
rights  type  case. 

So  I  think  there  are  two  sides  to  this.  There  obviously  are  cases 
where  you  would  rather  go  in  Federal  court,  but  I  think  if  the  Fair 
Housing  Act  is  any  example,  it  could  be  a  very  nice  additional 
arrow  to  have  in  the  quiver  of  a  complainant  or  a  lawyer  represent- 
ing a  complainant. 

Mr.  Blumrosen.  If  I  may  add  a  word  to  that  point,  I  think  that 
what  will  happen  as  a  result  of  the  1991  Act  is  that  the  private 
bar,  which  has  been  absolutely  crucial  throughout  this  process  over 
the  years,  will  really  start  to  focus  on  cases  where  there  is  indicia 
of  malice  or  reckless  indifference.  The  worker  who  has  one  of  these 
cases  that  falls  in  the  middle  somewhere,  may  in  fact  have  prob- 
lems finding  counsel.  In  that  situation  it  would  be  very  useful  to 
have,  as  John  was  saying,  this  administrative  option. 

But  the  resource  problem  there  is  serious.  You  have  not  only  the 
administrative  law  judge  problem,  but  you  have  the  EEOC  lawyer 
problem.  In  the  last  four  or  five  years  the  maximum  number  of 
cases  in  any  given  year  that  the  EEOC  has  ever  brought  is  437. 
That  is  a  tiny  drop  in  the  bucket,  and  I  do  believe  that  it  is  impor- 
tant that  this  large  group  of  workers  have  some  kind  of  protection. 
I  think  that  since  they  will  get  less  protection  from  the  private  bar 
there  should  be  an  expansion  of  the  availability  of  public  attorneys. 

Chairman  Owens.  Mr.  Blumrosen,  did  you  say  that  the  settle- 
ment rate  under  Norton  was  40  percent  and  if  settlement  contin- 
ued at  that  level  70,000  more  cases  would  have  been  settled? 

Mr.  Blumrosen.  Yes,  and  that  is  during  the  1985  to  1990  period. 
See  page  5  of  the  testimony. 

Chairman  Owens.  Before  I  move  to  Mr.  Fawell  for  questioning, 
I  do  want  to  underscore  the  positive  note  you  introduced  here. 
Could  you  repeat  your  introductory  remarks?  Five  million  blacks 
and  six  million  women,  in  your  opinion,  have  benefited  in  higher 
and  better  jobs  as  a  result  of  the  existence  of  this  law? 

Mr.  Blumrosen.  Absolutely.  There  is  an  overlap  because  women 
come  in  multiple  colors.  Maybe  eight  or  nine  million  workers  are 
in  higher  occupational  positions  in  part  because  of  the  kinds  of 
basic  litigation  that  Dave  was  talking  about.  If  you  assumed  that 
because  of  this  opportunity  to  move  into  a  higher  position  those 
people  are  earning — take  a  modest  figure,  maybe  $10,000  a  year 
more  than  they  would  have  been  earning  under  the  occupational 
distribution  of  1960.  If  you  can  do  the  multiplication,  which  I  am 
not  very  good  at,  a  huge  amount  of  money  flows  into  the  minority 
and  female  community  as  a  result. 

Chairman  OwENS.  I  would  like  to  come  back  with  some  addi- 
tional questions  if  we  have  time,  but  I  do  want  to  underscore  that 
positive  note.  You  also  said  that  the  law  is  effective  in  a  way  that 
civilizes  society,  and  I  just  want  that  language  to  not  get  lost  in 
the  record. 
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Mr.  Fawell. 

Mr.  Fawell.  Thank  you. 

I  am  not  sure  just  where  to  begin.  I  am  trying  to  look  at  the  total 

{)icture  of  private  causes  of  action  under  EEOC  and  then  the  prob- 
ems  we  have  with  Federal  employees  where  EEOC  is  peripherally 
involved  but  is  basically  not  involved,  and  then  I  go  even  further 
in  regard  to  congressional  employees,  which  is  a  hot  subject  now, 
and  all  dealing  with  what  I  would  call  place  of  employment  laws. 

Primarily  we  are  talking,  I  think,  about  discrimination.  It  has  al- 
ways seemed  to  me  that  the  great  incentive  in  recent  years  has 
been  the  right  to  go  to  court  and  to  get  a  trial  de  novo,  jury  trial, 
compensatory  damage,  punitive  damage,  legal  fees,  court  costs,, 
and  this  has  been  now  very  highly  publicized,  people  are  more  and 
more  aware  of  it. 

I  guess  my  first  question  is,  can  you  stop  the  stampede?  Is  there 
any  real  way,  unless  one  were  to  go  back  and  look  at  EEOC  as 
dealing  primarily  with  getting  back  pay,  getting  people  back  to 
work,  trying  to  solve  the  problem  that  exists,  and  not  have  this 
grandiose  incentive  to  bypass  all  of  whatever  you  might  set  down, 
just  go  into  court  and  get  your  tremendous  damages,  which  is  now 
the  potential? 

Mr.  Blumrosen.  It  is  certainly  true  that  litigation  has  continued 
and  has  expanded,  and  it  is  the  result  of  increased  public  aware- 
ness of  their  rights. 

Part  of  the  reason  why  we  have  the  expansion  of  litigation  is  that 
the  employers  in  the  regulated  community  may  have  been  slower 
in  recognizing  the  rights  of  workers  than  they  should  have  been. 
That  is,  claims  that  are  made  that  are  litigated,  many  of  them  are 
very  meritorious.  This  is  not  a  case  of  people  litigating  frivolous 
cases. 

Discrimination,  in  fact,  has  been  a  more  serious  problem  in 
America  thsm  I  think  many  people  recognized  back  in  the  sixties, 
so  that  the  flow  of  litigation  is,  in  a  way,  a  measure  of  the  problem 
that  we  have.  I  spent  most  of  last  year  in  South  Africa  on  a  Ful- 
bright  scholarship  looking  to  see  whether  the  U.S.  experience 
might  be  useful  to  them  as  they  come  out  of  the  apartheid  system. 

South  Africa  is  a  rather  violent  country.  They  don't  have  very 
many  lawyers,  and  if  you  have  to  choose  between  solving  your 
problems  with  an  AK-47  or  solving  them  with  lawyers  and  law- 
suits, I  don't  have  any  difficulty  in  making  that  choice  to  do  it 
through  law. 

So  I  think  that  there  are  down  sides  to  the  1991  Act  which  al- 
lows an  increase  in  damages.  The  down  side  to  me  is  that  it  will 
focus  the  private  bar  only  on  those  cases  where  that  kind  of  money 
is  involved  and  will  leave  other  people  alone. 

But  by  this  time  30  years  into  the  system,  if  an  employer  finds 
itself  in  a  position  where  it  is  going  to  be  liable  for  these  larger 
damages  under  a  standard  which  I  think  the  courts  will  be  quite 
strict  on — malice  or  reckless  indifference — those  employers  prob- 
ably mainly  deserve  to  get  the  treatment  that  they  get. 

What  we  have  seen  under  the  wave  of  litigation  is  massive 
changes  in  the  way  American  employment  systems  work.  It  is  so 
substantial,  it  is  only  people  who  are  as  old  as  I  am  or  Dave  will 
soon  be  who  can  remember  how  bad  things  were  a  long  time  ago. 
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Now  that  change  has  taken  a  lot  of  strain  and  has  cost  a  lot  of 
money,  but  it  is  a  far  better  way  to  do  it  than  any  other  way  I 
know  of. 

Mr.  Fawell.  Yes? 

Mr.  Rose.  Sir,  if  I  may  just  comment  on  your  question,  I  rep- 
resent plaintiffs,  some  associations  and  some  individuals.  The  dis- 
parity in  resources  and  the  ability  to  survive  a  lawsuit  is  enormous 
even  with  the  recent  Act.  The  1991  Act  is  just  now  becoming  effec- 
tive essentially.  It  is  the  rare,  rare  plaintiff  that  can  find  a  lawyer 
and  a  lawsuit  that  is  going  to  result  in  success. 

Now  there  are  a  few  of  those,  and  they  have  big  impact  and  re- 
sult in  big  dollars,  or  at  least  they  may.  But  the  ordinary  worker 
really  cannot  survive  litigation  over  a  course  of  years,  while  most 
employers  can.  The  other  thing  that  I  find  surprising  is  the  resist- 
ance of  employers  to  taking  people  back  even  where  it  is  fairly  ap- 
parent to  the  lawyer  for  the  employer  that  they  made  a  mistake. 
It  is  very,  very  strong.  It  is  very  hard  to  put  the  eggshell  back  to- 
gether. It  does  happen  from  time  to  time,  but  I  am  surprised,  even 
where  the  employer  acknowledges  that  the  employee  was  a  good 
employee,  how  rarely  the  employer  is  willing  to  take  that  person 
back. 

So  even  with  the  recent  changes,  the  plajdng  field  is  as  a  prac- 
tical matter,  not  very  level.  The  number  of  private  lawyers  who  will 
take  cases  without  substantial  contribution  from  the  client  is  very 
small.  It  is  going  to  grow  some,  but  the  transaction  costs  for  each 
of  those  cases  are  enormous. 

If  there  is  a  threat  of  effective  government  enforcement  through 
litigation,  that  will  increase  the  conciliation  rate.  That,  in  my  view, 
is  one  of  the  reasons  that  Chair  Norton's  regime  was  much  more 
successful  in  conciliation.  There  had  been  a  string  of  big  employ- 
ment decisions  which  employers  were  conscious  of. 

When  the  employers  in  the  eighties  got  the  idea  the  government 
was  no  longer  interested  in  equal  emplo3nnent  opportunity,  many 
of  them  reverted  back  to  practices,  or  many  of  them  adopted  prac- 
tices, and  many  of  the  employers  just  said,  "No  settlements."  We 
have  many  employers  now  who  will  spend  $100,000  or  $500,000  in 
the  defense  of  a  case  rather  than  settle  for  much,  much  less.  Occa- 
sionally they  may  be  right  that  they  want  to  be  vindicated.  But  fre- 
quently it  is  a  matter  of,  "They  can't  tell  me  what  to  do,  and  they 
are  not  going  to,"  and  so  you  get  protracted,  costly  litigation. 

But  if  EEOC  or  the  government  has  an  effective  litigation  pro- 
gram, it  is  going  to  offer  much  more  incentive  to  get  the  matters 
resolved.  If  there  can  be  some  way  of  providing  an  incentive  early 
on  in  the  process  rather  than  after  two,  three,  or  four  years  or 
longer,  things  will  improve  greatly. 

Some  sort  of  triage  system  is,  in  my  view,  absolutely  essential. 
I  am  not  fond  of  the  word,  but  some  sort  of  system  of  the  kind  that 
is  described  by  Ms.  Reilly. 

I  think  that  the  new  chairman  and  the  new  Commissioners  may 
be  criticized  for  it,  but  I  think  they  have  to  face  reality,  and  the 
Congress  has  to  face  reality.  You  can't  spend  $10,000,  $20,000,  or 
$30,000  investigating  cases  that  are  not  likely  to  have  merit,  and 
there  is  just  not  enough  resources  to  go  around. 
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There  has  to  be  some  sort  of  system.  NLRB  does  it,  the  Labor 
Department  does  it,  all  of  the  government  does  it  as  far  as  I  know. 
They  make  some  judgment  early  on.  Sure,  sometimes  they  are 
going  to  make  mistakes,  but  it  is  better  to  get  the  good  cases  inves- 
tigated soon  and  get  the  meter  moving  than  it  is  to  investigate 
every  case,  which  means  essentially  you  investigate  almost  no 
cases. 

Mr.  Fawell.  So  what  you  are  basically  saying  is  that  the  EEOC 
has  to  do  a  better  job  in  determining  the  cases  that  have  merit  and 
do  not  have  merit. 

Mr.  Rose.  They  have  got  to  be  willing  also,  sir,  to  acknowledge 
that  they  can't  follow  the  correct  policy  to  investigate  every  case, 
and  I  am  sa3dng  to  you  that  that  policy  is  one  that  cannot  be  sup- 
ported in  the  practical  world.  It  can  be  in  the  ideal  world,  but  in 
the  practical  world  it  can't  be  supported.  You  have  to  be  willing  to 
say  that  some  cases  cannot  be  investigated  and  let  them  go,  spend 
time  on  the  ones  that  are  more  important,  investigate  a  substantial 
percentage,  pursue  those  that  are  good,  and  have  an  effective  sys- 
tem for  pursuing  those  in  court.  We  haven't  had  that  to  date. 

Mr.  Fawell.  I  guess  the  point  is,  we  all  recognize  that  if  you  say 
there  is  no  cause  here  they  can  still  go  to  court  anyway. 

Mr.  Rose.  Absolutely. 

Mr.  Fawell.  I  guess  that  is  all  we  can  do  though.  I  am  not  sure 
whether  there  are  other  analogies  out  there.  Maybe  under  the  Na- 
tional Labor  Relations  Board  they  do  it  better. 

Mr.  Rose.  They  are  selective,  sir.  My  understanding  is  that  the 
General  Counsel's  Office  there  investigates  and  simply  declines  in- 
vestigation if  they  think  they  either  can't  undertake  it  for  practical 
reasons  or  it  is  not  the  kind  of  matter  that  demands  priority.  The 
Labor  Department  does  that  in  a  wide  variety  of  cases.  They  can't 
investigate  everything  and  recognize  that  you  can't  investigate  ev- 
erything. 

Mr.  Fawell.  It  may  not  be  a  good  analogy  because  in  regard  to 
the  National  Labor  Relations  Board  we  are  talking  about  place  of 
employment  grievances,  which  is  a  very  personsd  thing.  People  feel 
deeply  hurt,  they  want  justice,  and,  by  George,  someone's  head  has 
to  roll,  and  so  forth  and  so  on,  so  that  they  might  be  much  more 
prone  with  a  no  cause  showing  to  simply  go  right  to  court  anyway. 
In  fact,  they  basically  would  have  the  right  to  go  right  to  court  and 
even  bypass  that. 

Well,  all  right.  I  thank  you.  I  am  not  sure  any  of  us  have  the 
solution,  but  we  are  trjdng,  and  we  are  bumping  into  this  now.  We 
are  talking  here  about  also  tr3ring  to  determine  what  we  do  with 
Federal  employees  and  their  grievances,  and  worse,  more  difficult 
than  ever,  is,  what  about  the  employees  in  Congress?  They  too  are 
human,  real  people,  who  suffer  injustices. 

Oh,  it  is  hard  to  think  that  we  in  Congress  would  ever  do  any- 
thing that  would  be  an  injustice  to  our  employees,  but  of  course 
that  occurs,  and  so  we  are  wrestling  with  that  kind  of  problem,  and 
the  big  issue  is:  Do  we  confront  Congress  with  this  incentive  which 
you  have  said  is  a  cleansing  process  in  the  private  sector?  So  shall 
we  then  not  provide  trial  de  novo  review  for  all  grievances  in  Con- 
gress? 
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To  the  praise  of  this  gentleman,  when  that  question  came  up  in 
a  bill  he  was  sponsoring,  he  suggested  yes,  that  ought  to  be  part 
and  parcel  of  the  grievance  procedure  for  all  of  the  thousands  of 
employees  we  have  in  the  Congress. 

So  it  is  something  we  are  all  wrestling  with.  I  don't  know  if  any- 
body has  the  right  answer,  but  I  gather  the  only  thing  we  can  do 
is  make  sure  that  that  tremendous  incentive,  which  is  to  go  to 
court,  is  offset  by  very  sound  methods  to  bring  about  dispute  reso- 
lution and  cut  off  cases  that  we  think  just  have  absolutely  no 
merit,  and  I  am  not  quite  sure  how  that  is  done. 

It  would  be  nice  if  it  were  uniform  so  that  we  didn't  have  the 
variation  at  least  in  all  place  of  employment  grievances.  HUD  dis- 
crimination and  housing  is  not  place  of  employment,  and  other 
labor  laws  are  not  place  of  emplo)rment,  but  place  of  employment 
has  changed  a  great  deal.  The  laws  have  changed  as  well  as  the 
attitudes  of  people  have  changed,  and  we  have  certainly  gotten 
away  from  having  what  I  call  a  breach  of  contract  cause  of  action — 
Hey,  the  employer  breached  the  contract,  he  is  going  to  pay  back 
pay,  and  the  employee  has  a  right  to  come  back  to  the  job,  be  rein- 
stated and  all  of  this.  That  is  gone  now.  It  is  potential-million  dol- 
lar cases  that  are  out  there,  and  so  forth  and  so  on,  so  it  has  now 
become  a  tortuous  contract  kind  of  a  thing. 

Thank  you  very  much.  I  appreciate  the  testimony. 

Chairman  Owens.  Just  a  few  more  questions  since  the  joint  ses- 
sion hasn't  started  yet. 

As  we  can  see  from  our  chart,  the  Office  of  Legal  Counsel  first 
expanded  by  Clarence  Thomas  now  has  a  staff  of  84  and  a  budget 
of  nearly  $4  million.  I  think  Mr.  Blumrosen  was  pretty  outspoken 
in  his  belief  that  we  could  eliminate  that  office,  and  I  think,  Mr. 
Rose,  you  also  agreed. 

Is  there  general  agreement  that  that  office  is  redundant  and 
wasteful  and  probably  could  be  eliminated? 

Mr.  Blumrosen.  I  agree.  Dave  is  the  one  who  addressed  that 
thoroughly,  and  he  is,  as  usual,  quite  persuasive. 

The  only  point  I  would  make  is  that  if  the  EEOC  is  given  hear- 
ing powers  of  some  kind,  and  if  the  commissioners  themselves  then 
sit  as  the  appellate  body  over  these  hearing  offices,  they  would 
have  to  have  separate  counsel  from  the  General  Counsel's  Office 
because  the  general  counsel  would  be  the  prosecutor.  But  putting 
that  problem  to  one  side,  I  agree  with  what  Dave  has  said. 

Chairman  Owens.  You  also  said  that  the  attorneys  in  each  of  the 
field  offices  report  to  the  directors  and  to  a  set  of  associate  coun- 
sels. 

Mr.  Rose.  Yes. 

Chairman  Owens.  Are  those  associate  counsels  under  the  Office 
of  General  Counsel,  or  are  they  under  the  Office  of  the  Legal  Coun- 
sel? 

Mr.  Rose.  No,  they  are  in  the  Office  of  General  Counsel,  sir. 
They  are  in  the  Office  of  CJeneral  Counsel. 

There  is  an  associate  general  counsel  for  litigation  who  I  believe 
is  the  person. 

Chairman  Owens.  So  why  does  the  Office  of  Legal  Counsel  need 
a  budget  of  $4  million? 
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Mr.  Rose.  As  I  understand  it,  they  have  two  roles,  and  I  think 
a  third,  but  I  am  not  positive,  lliey  defend  EEOC  in  suits  brought 
by  charging  parties,  employees  or  former  employees  against  EEOC 
for  the  very  kinds  of  things  that  EEOC  is  supposed  to  administer — 
race,  sex,  national  origin,  other  kinds  of  discrimination  complaints. 
They  also,  I  believe,  provide  advice  to  the  commissioners  and  ad- 
vice presumptively  on  rules — rule-making  or  guideline  making, 
that  sort  of  thing. 

I  am  not  saying  those  functions  are  illegitimate,  I  am  saying 
those  functions  should  be  carried  out  by  the  Office  of  General 
Counsel  and  whatever  functions  they  do  have  should  be  with  the 
responsibility  of  the  general  counsel's  functions.  I  am  sure  some  of 
the  functions  they  perform  will  need  to  be  done. 

I  am  not  suggesting  that  you  would  save  the  entire  budget  of 
that  office,  what  I  am  saying  is  that  those  functions  would  be  bet- 
ter carried  out  as  a  part  of  the  Greneral  Counsel's  Office  and  that 
those  resources  should  be  available  to  the  General  Counsel's  Office 
and  they  should  be  used  primarily  to  enforce  the  law  as  well  as  to 
provide  advice  to  the  commissioners. 

Mr.  Relman.  Mr.  Chairman,  I  might  add  that  under  the  HUD 
structure  that  is  the  way  it  operates.  It  is  part  of  the  Office  of  Gen- 
eral Counsel,  so  that  those  lawyers  who  are  responsible,  for  exam- 
ple, for  prosecuting  cases  on  behalf  complainants  before  adminis- 
trative law  judges  are  part  of  the  General  Counsel's  Office  and  it 
is  one  integrated 

office. 

Chairman  Owens.  Ms.  Reilly,  the  terms  "investigation"  have 
been  thrown  around  here  on  several  different  levels.  Every  case 
has  to  be  reviewed.  I  mean  there  has  to  be  some  kind  of  cursory 
review,  right? 

Ms.  Reilly.  Yes,  sir. 

Chairman  Owens.  Could  you  explain  a  little  bit  more  about  your 
triage  system? 

Ms.  Reilly.  The  way  it  is  operating  currently  is  that  we  under- 
take this  intensive  questioning  at  the  outset  of  a  charging  party. 
That  could  take  an  hour  or  two  typically  where  we  are  asking  for 
any  kind  of  direct  or  circumstantial  evidence  that  we  know  from 
experience  might  support  a  claim.  For  example,  of  discriminatory 
discharge,  if  that  is  what  has  been  raised.  So  that  is  very  intensive, 
and  I  call  that  an  investigation. 

If  there  has  been  nothing  then  put  on  the  table  to  support  a  be- 
lief of  discrimination,  we  will  tell  that  to  the  person  and  say,  for 
example,  'Tou  have  given  us  nothing  to  go  with,  and  so  it  is  likely 
we  are  not  going  any  place  after  this."  The  person  can  then  file  or 
not.  If  complaint  is  filed  which  I  currently  call  Is,  we  serve  it  on 
the  responaent,  and  the  respondent  has  to  give  a  position  state- 
ment. Our  instructions  are  to  the  respondent,  don't  send  just  a  let- 
ter, send  statements  from  people  who  know  something  about  this 
as  well  as  any  documents  you  might  have. 

Having  gotten  that,  we  will  review  it  and  call  back  the  charging 
parties.  On  these  I's  we  say,  look,  these  stories  are  not  of  whack, 
we  can't  prove  the  legitimate  reason  that  was  given  to  you,  let's 
say,  for  the  discharge,  is  not  true  or  is  a  pretext  for  actually,  let's 
say,  sex  discrimination.  So  we  are  no  further  along  than  we  were; 
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have  you  anything  else  to  offer?  And  typically  they  don't,  and  we 
can  close  the  case.  I  consider  that  enough  time  and  energy  spent 
on  a  case  that  was  nothing  at  the  outset. 

When  people  ask  me  about  it,  I  liken  it  to  somebody  going  to  the 
police  and  saying,  "I've  been  burglarized,"  and  the  police  say,  "Well, 
why  do  you  think  that?"  And  the  person  says,  "Well,  I  just  think 
that." 

What  we  need  to  find  out  is,  has  the  house  been  broken  into  and 
is  something  missing?  These  are  things  people  can  see  and  know 
empirically.  We  need  to  pull  that  out  in  order  to  make  a  case  of 
discrimination  which  has  to  do  with  state  of  mind.  Unfortunately, 
I  certainly  agree  with  Mr.  Relman,  a  much  more  complex  matter 
than  housing  discrimination,  I  think. 

They  are  very,  very  complex  cases,  but  I  do  think  lay  people  ask 
the  right  questions,  can  put  on  the  table  what  we  need  to  hook  into 
and  run  with.  In  the  cases  of  2's,  3's,  and  4's,  we  got  a  position 
statement,  and  then  we  go  a  variety  of  routes. 

Right  now  we  are  trying  to  get  settlement  proposals  out  early  on, 
and  those  opener  proposals  represent  t3T)ically  what  charging  party 
want,  moderated  by  our  view  of  the  strength  of  the  case.  Some- 
times respondents  respond  to  that  invitation  to  talk  about  settle- 
ment and  sometimes  they  don't. 

I  think  in  this  town  we  probably  have  a  disproportionate  number 
of  charging  parties  actually  that  have  some  kind  of  counsel.  They 
may  not  have  spent  the  money  to  be  there  when  the  charge  was 
filed,  but  they  are  back  in  the  background  clearly  giving  advice  to 
their  charging  party. 

So  settlements  are  kind  of  tough,  I  think,  to  negotiate.  But  in 
any  event  the  case  is  investigated  if  it  is  not  settled.  That  is  done 
by  a  variety  of  means,  a  fact  finding  conference,  requests  for  fur- 
ther documents,  and  we  talk  to  witnesses  by  phone  or  in  person. 

Chairman  Owens.  Have  you  gotten  any  comment  from  Acting 
Chair  Gallegos  or  whoever  is  in  charge  up  there  on  your  triage  ex- 
periment? 

Ms.  Reilly.  He  was  interested  in  it,  and  I  briefed  the  acting 
chair.  He  thought  it  was  interesting,  and  mulled  it  over.  I  didn't 
get  any  discrete  feedback  as  to  whether  he  thought  it  was  a  good 
idea  or  bad  idea. 

Chairman  Owens.  They  are  very  much  aware  of  it? 

Ms.  Reilly.  Yes,  they  are  aware  of  it. 

Chairman  OwENS.  My  final  question  is  whether  this  structure 
obsolete  in  a  situation  where  the  backlog  of  cases  is  steadily  in- 
creasing and  they  will  increase  at  a  much  greater  rate  now  that 
the  Americans  with  Disabilities  Act  places  additional  responsibil- 
ities on  the  agency? 

Do  we  need  five  commissioners,  each  one  no  less  than — what  is 
it,  about  $400,000?  The  structure  of  commissioners,  they  absorb 
more  than  $2  million,  just  their  personal  staffs.  What  kinds  of  deci- 
sions are  they  making,  what  kinds  of  activities  up  there,  versus  the 
need  for  more  people  down  at  lower  levels  to  handle  this  huge  bur- 
geoning set  of  incoming  cases  and  the  backlog? 

That  structure,  I  think,  was  partially  to  balance  off  any  political 
influences.  Yet  I  have  been  a  member  of  this  committee  for  12 
years,  and  I  saw  Mr.  Thomas  in  the  early  days  come  in  and  treat 
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this  committee  and  the  Congress  with  great  contempt.  I  am  sure 
that  any  commissioners  who  disagreed  with  the  chairman,  Mr. 
Thomas  at  that  time,  didn't  get  much  of  a  hearing  either.  So  the 
power  lay  with  him  because  the  power  came  down  from  the  White 
House.  He  was  carrying  out  policies  which  had  been  decided  at 
higher  levels  and  nothing  could  balance  that  ofT. 

The  party  in  power  really  is  in  charge.  So  why  do  we  need  to 
have  the  sham  of  five  commissioners?  Would  you  care  to  comment? 
My  biases  have  been  shown,  I  suppose. 

Mr.  Blumrosen.  Ill  take  a  crack  at  that. 

In  one  way  I  would  be  sjnnpathetic  to  alterations  to  a  single  ad- 
ministrator. It  is  certainly  more  complex  if  you  are  working  in  that 
agency  to  have  to  operate  in  a  milieu  where  there  are  potentially 
five  bosses  on  certain  kinds  of  issues.  People  go  to  the  person  who 
they  think  will  be  sympathetic  with  what  they  want  to  do,  and 
then  the  commissioners  get  into  fights  with  each  other  and  with 
the  chair. 

There  was  one  episode  back  in  either  the  late  sixties  or  early  sev- 
enties where  the  commissioners  wrote  to  GAO  asking  the  Greneral 
Accounting  Office  to  clarify  the  relationship  between  the  chair  and 
the  commissioners.  The  GAO  came  back  with  a  40-page  memoran- 
dum which,  of  course,  didn't  clarify  anything. 

Chairman  Owens.  That  was  when? 

Mr.  Blumrosen.  It  was  in  the  early  seventies,  I  think. 

Chairman  Owens.  Under  a  Democratic  administration? 

Mr.  Blumrosen.  I  can't  remember.  I  can  look  it  up  though. 

But  having  said  all  that,  there  have  developed  not  only  biparti- 
sanship which  was  written  into  the  statute  originally — but  also  the 
tradition  that  some  members  of  the  Commission  are  people  particu- 
larly sympathetic  to  one  or  another  of  the  various  groups  who  are 
the  primary  beneficiaries  of  the  statute.  While  the  number  of 
groups  who  are  beneficiaries  has  expanded  enormously  over  the  pe- 
riod since  1964,  there  probably  is  some  social  sense  in  which  the 
Commission  gets  a  little  additional  empathy  or  support  or  people 
feel  a  little  more  comfortable  going  to  it  knowing  that  there  is  a 
Hispanic  or  a  black  or  a  disabled  person  or  a  woman  as  a  member 
of  that  body.  Their  fate,  to  the  extent  the  Commission  can  deal 
with  it,  is  in  the  hands  of  people  who  will  understand  the  nature 
of  their  problem. 

Chairman  Owens.  The  balancing  of  political  opinions  and  view- 
points is  not  as  important  any  more.  The  opportunity  to  provide  di- 
versity and  points  of  view  outside  of  the  political  sphere  of  Demo- 
crat versus  Republican  is  the  key.  Is  that  what  you  are  saying? 

Mr.  Blumrosen.  Yes,  I  think  that  is  right,  and  I  agree  with  you 
that  in  terms  of  where  the  power  lies,  as  the  Commission  is  pres- 
ently structured,  it  lies  with  the  chair  of  the  Commission  partly  be- 
cause of  the  structure  of  the  Commission.  If  the  Commission  had 
hearing  powers,  then  the  commissioners  could  not  be  discharged 
without  cause. 

Chairman  Owens.  And  the  general  counsel  also  is  a  separate  in- 
dividual appointed  by  the  President,  right? 

Mr.  Blumrosen.  Right.  And  he  or  she  is  a  prosecutor  and  serves 
at  the  pleasure  of  the  President. 


120 

Actually,  all  the  commissioners  now  serve  at  the  pleasure  of  the 
President  as  a  practical  matter  despite  the  fact  that  they  have 
terms,  because  there  is  nothing  in  the  statute  that  limits  the  Presi- 
dent in  terms  of  discharging  them.  So  that  is  another  limitation. 

Chairman  Owens.  He  certainly  can  ignore  them  too,  which  is 
what  the  pattern  has  been.  They  draw  down  the  salary  and  have 
the  staff,  but  are  ignored. 

Mr.  Blumrosen.  The  other  advantage  of  having  people  at  the 
Presidential  level  is  that  if  the  Commission  becomes  actively  en- 
gaged in  policy  making  again,  which  they  have  not  been  since  the 
Norton  period,  then  having  people  who  are  the  policy  makers  go 
out  into  the  various  publics  that  the  agency  has  to  deal  with  and 
explain  what  the  policy  is  and  how  they  ought  to  respond  to  that 
is  a  helpful.  If  they  would  go  out  and  do  the  work,  and  if  they  had 
real  work  to  do,  I  think  they  would  be  somewhat  more  willing  to 
do  it. 

Chairman  OwENS.  Any  further  comment  on  that  structure? 

Mr.  Rose.  I  think  in  the  real  world,  sir,  it  is  going  to  be  hard 
to  eliminate  those  four  positions.  I  think  the  Commission  should  be 
viewed  as  a  law  enforcement  agency,  and  it  could  well  have  been 
headed  by  one  person.  It  would  certainly  be  more  efficient  that 
w^. 

Given  the  30  years  since  the  passage  of  the  Act,  I  think  that  the 
chances  of  making  that  change  are  slim. 

Chairman  Owens.  There  has  been  a  lot  of  streamlining  of  gov- 
ernment lately,  and  a  lot  of  things  that  were  concrete  before  have 
been  changed. 

Mr.  Rose.  I  would  like  the  chairman  to  take  a  careful  look  at  Mr. 
Blumrosen's  proposal  which  would  make  them  part  time,  not  full 
time,  and  make  them  primarily  advisory  and  have  some  role  in 
rule-making.  That  might  make  a  lot  of  sense. 

I  think,  in  fact,  the  head  of  the  agency  and  the  general  counsel 
are  the  chief  law  enforcement  persons,  and  that  is  true  whether  the 
Commission  stands  in  its  present  form  or  not.  But  I  think  the  pos- 
sibility is  there.  I  think  legislatively  it  would  be  very  difficult,  al- 
though that  is  your  domain,  not  mine. 

Mr.  Blumrosen.  There  is  one  thing  I  might  suggest  at  the  oper- 
ating level  anyhow.  I  think  the  staffing  of  the  commissioners'  office 
is  greater  than  it  was,  as  I  recall  it,  back  during  Eleanor's  time. 
You  could  probably  reduce  that  number  of  people  in  each  commis- 
sioner's office  and  put  them  somewhere  else;  at  the  minimum,  put 
a  little  of  that  money  into  the  operating  level  of  the  agency. 

Chairman  OWENS.  Thank  you  very  much. 

Mr.  Fawell  has  one  additional  question,  but  before  he  asks  the 
final  question  I  want  to  just  ascertain  whether  or  not  members  of 
the  second  panel  are  in  the  room  because  I  did  try  to  follow  the 
rules  and  I  was  told  that  we  would  have  to  recess  at  11:00,  and 
for  some  reason  that  has  not  happened,  which  means  that  we  are 
going  to  have  to  recess  for  an  hour  whenever  they  go  into  the  joint 
session,  and  that  pushes  things  further  back.  I  hate  to  see  very 
busy  people  detained. 

Is  Professor  Craver  in  the  room? 

Mr.  Craver.  Yes. 

Chairman  OwENS.  And  Commissioner  Michael  Duffy? 
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Mr.  Duffy.  Right  here. 

Chairman  Owens.  Larry  Lorber? 

Mr.  Lorber.  Here. 

Chairman  Owens.  And  Janice  Goodman. 

Ms.  Goodman.  Yes. 

Chairman  Owens.  You  are  all  here.  So  I  will  entertain  Mr.  Fa- 
well's  question,  and  I  would  like  to  call  the  second  panel  and  begin. 

Mr.  Fawell. 

Mr.  Fawell.  The  one  question  I  have  is  a  follow-up  on  where  we 
ended  in  my  previous  question  and  in  regard  to  the  ability  of 
EEOC  staff  to  be  able  to  find  no  cause.  Would  it  be  a  possibility, 
and,  indeed,  would  it  be  constitutional  that  Congress  could  pass  a 
law  whereby  the  various  place  of  emplo3rment  labor  laws  such  as 
the  Civil  Rights  Act  or  age  discrimination,  et  cetera,  could  prohibit 
the  filing  of  a  suit  if  the  process  of  EEOC  has  determined  no  merit, 
no  cause?  Is  that  a  possibility? 

Mr.  Blumrosen.  Well,  that  is  basically  the  current  law  under 
the  National  Labor  Relations  Act.  If  the  general  counsel  of  the 
Labor  Board  declines  to  process  an  unfair  labor  practice  charge,  as 
a  matter  of  statutory  interpretation  that  is  the  end  of  it.  There  is 
a  little  doubt  about  its  constitutionality  but  not  very  much  at  this 
point  the  law  is  such  that  it  would  be  theoretically  possible  to  do 
that.  But  that  is  something  like  abolishing  the  commissioners.  It 
seems  to  me  it  is  politically  impossible  to  do  it. 

Mr.  Rose.  I  would  like  to  say  it  is  more  than  that,  sir.  I  think 
that  the  perception  of  fairness  and  the  actuality  of  fairness  would 
be  greatly  undermined  if  the  Congress  chose  to  do  that  because  in 
fact  there  is  no  track  record  of  the  Commission  doing  thorough  and 
impartial  investigations.  In  fact  the  only  remedy  that  existed  for 
many  years  was  the  right  to  go  to  court.  I  would  certainly  oppose 
any  view  that  that  right  should  be  taken  away. 

I  don't  think  the  courts  would  have  very  much  trouble  if  in  fact 
EEOC  did  this  triage  system  and  got  rid  of  the  cases.  There  may 
be  a  rare  case  that  has  validity  where  it  gets  dismissed  early,  and 
if  that  is  the  case,  there  is  no  reason  why  the  court  shouldn't  treat 
it  like  any  other  case  that  has  merit. 

But  the  fact  of  the  matter  is  that  if  EEOC  is  doing  a  good  job, 
most  of  those  cases  that  are  rated  as  1  or  2  under  what  I  under- 
stand the  system  will  be  will  never  see  their  way  to  court,  or  if 
they  are  they  will  be  quickly  dismissed. 

I  think  the  right  to  go  to  court  under  the  present  system  is  so 
vital  that  it  should  not  be  abolished.  You  have  to  understand  that 
there  was  a  great  perception  of  unfairness  in  the  eighties,  to  be  as 
polite  as  I  can.  Most  charging  parties  did  not  think  they  were  given 
a  fair  investigation  or  were  treated  fairly,  and  the  only  outlet  for 
that  was  going  to  court  in  the  relatively  rare  instances  where  the 
charging  party  could  find  a  lawyer  to  take  the  matter  to  court. 

So  I  don't  think  that  is  a  wise  solution,  sir. 

Mr.  Relman.  I  would  just  want  to  add  to  that.  I  concur  100  per- 
cent with  what  Mr.  Rose  says.  If  you  look  at  the  analogous  fair 
housing  area,  there  are  a  number  of  HUD  investigations  which  we 
have  documented  which  are  analogous  to  the  level  of  investigation 
done  by  EEOC,  in  the  sense  of  the  typical  experience  of  the  inves- 
tigator and  the  amount  of  schooling  that  they  have  had  in  this  type 
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of  complaint.  The  investigators  in  many  cases  are  terribly  inad- 
equate, without  a  full  understanding  of  the  law  and  how  it  should 
be  applied. 

I  think  you  do  two  things  if  you  create  some  sort  of  bar  to  going 
to  court.  One  is,  you  would  cause  a  lot  of  people  to  turn  around  and 
file  in  court  rather  than — at  least  in  the  fair  housing  context — rath- 
er than  file  with  HUD. 

Now  there  is  an  exhaustion  requirement  with  EEOC,  so  it  is  a 
little  bit  different,  but  you  would  create  a  stampede  actually  to  the 
courts  in  the  fair  housing  context  because  the  lawyers  would  advise 
their  clients  not  to  file  with  HUD  in  the  fear  that  you  would  get 
a  lousy  investigation  and  you  would  be  finished. 

Mr.  Fawell.  I  would  think  we  would  have  an  exhaustion  of  rem- 
edies. I  agree  it  wouldn't  quite  work  if  that  were  the  case. 

Mr.  Relman.  Yes. 

The  second  problem,  of  course,  with  having  any  sort  of  res  judi- 
cata or  legal  bar  to  filing  is  that  at  the  investigation  stage  there 
has  been  no  opportunity  for  cross-examination  of  witnesses,  for  a 
full  hearing  of  the  evidence,  for  a  chance  to  testify  and  to  present 
yourself.  Given  that  the  sort  of  full  panoply  of  rights  haven't  been 
administered  at  that  point,  I  think  there  would  be  a  very  serious 
problem  with  barring  people  from  going  to  court. 

Mr.  Blumrosen.  Can  I  underscore  what  both  of  these  gentlemen 
have  just  said?  The  idea  of  having  a  private  cause  of  action  in  the 
first  place  was  a  Republican  idea.  It  was  Senator  Dirksen  who  in- 
sisted that  there  be  private  litigation  over  the  objection  of  the  lib- 
erals at  the  time  back  in  1964,  and  it  has  turned  out  to  be  a  very 
important  idea. 

If  you  look  at  the  statistics  that  are  on  the  back  of  my  testimony, 
Congressman,  we  have  121,000  lawsuits  when  the  agencies  have 
not  themselves  been  particularly  eff*ective.  It  is  two  things;  it  is  the 
wave  of  litigation,  but  it  is  also  the  personal  sense  that  these  indi- 
viduals have  a  property-like  right  to  be  treated  as  employees  with- 
out regard  to  their  race  or  sex.  If  you  subject  that  right  to  an  ad- 
ministrative determination — given  that  we  know  that  the  adminis- 
trative determinations  have  been  made  on  insubstantial  bases 
many  times  and  we  certainly  know  after  the  last  two  administra- 
tions, that  it  is  possible  for  the  political  process  to  sharply  influ- 
ence the  way  in  which  those  determinations  are  made  inside  the 
agency — ^you  would  be  in  some  fundamental  way  weakening  what 
has  really  become  an  awfully  strong  fundamental  aspect  of  Amer- 
ican life.  I  think  it  would  be  a  bad  mistake  to  do  anjdhing  like  that. 

Chairman  OwENS.  We  are  going  to  have 

Mr.  Fawell.  Yes.  I  just  appreciate  the  comments.  I  felt  you  most 
likely  would  react  that  way,  and  I  can  understand  it. 

I  guess  the  only  thing  I  would  add  is  that  the  analogy  of  the  Na- 
tional Labor  Relations  Board  probably  isn't  accurate  because  it 
doesn't  deal  with  the  basic  human  rights  that  discrimination  does 
bring  about,  and  once  we  moved  from  place  of  employment  laws 
dealing  with  discrimination,  once  we  moved  away  from  the  concept 
of  a  breach  of  contract  damages  and  moved  into  the  concept  of  tor- 
tuous damages,  negligence  t5T)es  of  damages,  the  same  kinds  of 
damages  that  would  come  in  medical  malpractice  but  once  we  did 
that,  then  I  would  agree  with  you,  it  is  awfully  hard  to  say  that 
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we  are  not  going  to  let  you  have  your  right  to  go  before  your  peers 
and  have  a  jury  trial. 

We  might  be  able  to  say,  well,  okay  we  will  give  it  to  the  admin- 
istrative law  judge  then  and  do  it  that  way  and  deny  a  right  to  get 
into  court  but  with  an  appeal  to  the  appellate  court  which  might 
be  more  acceptable  to  everyone,  but  I  only  put  the  question  forward 
to  say  what  a  difficult  problem  we  have  to  do  something  that  is  ef- 
fective in  determining  whether  from  the  very  beginning  you  have 
a  meritorious  cause  of  action  here  or  not. 

Thank  you  very  much.  I  appreciate  it. 

Chairman  OwENS.  Thank  you,  and  we  will  have  to  cut  it  off  at 
this  point.  I  want  to  thank  our  panelists  and  confess  that  for  some 
reason  the  buzzer  didn't  go  off"  and  the  joint  session  is  under  way 
already.  So,  we  are  going  to  recess  until  12:15. 

[Whereupon,  at  11:45  a.m.,  the  subcommittee  recessed,  to  recon- 
vene at  12:15  p.m.] 


Chairman  OwENS.  Please  take  your  seats. 

We  are  pleased  to  welcome  our  second  panel.  My  apologies  for 
the  unusual  circumstances  of  today  that  have  caused  such  a  delay. 

Professor  Charles  Craver  of  Greorge  Washington  University  Law 
Center;  the  chairman  and  commissioner,  Michael  Duffy,  of  the 
Massachusetts  Commission  Against  Discrimination;  Larry  Lorber, 
esquire,  Vemer,  Liipfert,  Bemhard,  McPherson,  and  Hand;  Janice 
Goodman,  esquire,  vice  president.  National  Employment  Lawyers 
Association. 

Welcome.  We  have  copies  of  your  testimony.  Of  course  will  have 
time  to  elaborate  during  the  question  and  answer  period. 

You  may  begin  Professor  Craver. 

STATEMENTS  OF  CHARLES  CRAVER,  PROFESSOR,  GEORGE 
WASHINGTON  UNIVERSITY  LAW  CENTER,  WASHINGTON,  DC; 
MICHAEL  DUFFY,  CHAIRMAN  AND  COMMISSIONER,  MASSA- 
CHUSETTS COMMISSION  AGAINST  DISCRIMINATION,  BOS- 
TON, MASSACHUSETTS;  LARRY  LORBER,  VERNER,  LIIPFERT, 
BERNHARD,  McPHERSON,  AND  HAND,  WASHINGTON,  DC; 
AND  JANICE  GOODMAN,  VICE  PRESIDENT,  NATIONAL  EM- 
PLOYMENT LAWYERS  ASSOCIATION,  NEW  YORK,  NEW  YORK 

Mr.  Craver.  Thank  you,  Mr.  Chairman. 

I  would  like  to  start  out  by  saying  that  it  is  important  that  we 
don't  lose  sight  of  one  thing:  the  fact  that  thousands  of  individuals 
each  year  are  either  not  hired  or  lose  their  employment  because  of 
their  race,  their  age,  their  gender,  their  disability,  et  cetera.  For 
those  people,  it  is  their  rights  that  we  are  talking  about,  and  what 
happens  today  if  somebody  isn't  hired  or  they  lose  their  job. 

Rarely  do  they  have  four  or  five  alternatives.  They  are  unem- 
ployed, and  during  that  period,  if  they  file  with  the  State  Fair  Em- 
ployment Practice  Commission  or  with  the  Equal  Employment  Op- 
portunity Commission,  they  wait  for  those  groups  to  investigate, 
even  if  only  minimally,  and  to  attempt  a  conciliation.  If  that  does 
not  work — and  based  on  Professor  Blumrosen's  figures  that  we 
heard  earlier  today,  it  doesn't  work  in  the  vast  majority  of  cases — 
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they  finally  get  their  right-to-sue  letter,  and  a  year  has  usually 
elapsed  from  the  time  they  didn't  get  hired  or  they  lost  their  jobs. 

If  they  are  lucky,  they  get  a  lawyer  and  they  have  90  days  to  file 
their  lawsuit.  One,  two,  or  three  years  may  elapse  before  they  even 
get  a  judgment  at  the  district  court  level,  and  so  often  those  are 
appealed. 

So  what  we  are  talking  about  here  are  backlogs  of  two,  three, 
and  four  years,  and  in  some  cases  even  longer.  What  I  was  asked 
to  comment  upon  briefly  is  whether  the  NLRB  model  might  be  ap- 
propriate in  civil  rights  cases,  and  if  we  were  to  move  in  that  direc- 
tion, I  would  hope  that  we  would  drastically  shorten  the  time  it 
would  take  from  the  time  someone  loses  their  employment  oppor- 
tunity to  the  time  they  obtain  redress. 

I  think  the  model  could  work,  but  there  would  be  several  things 
that  would  be  necessary.  Number  one,  we  would  have  to  greatly  ex- 
pand the  staff  of  the  EEOC  to  make  sure  we  have  thorough  inves- 
tigation. Two,  we  would  have  to  expand  significantly  the  number 
of  administrative  law  judges  available.  I  will  say  this,  as  costly  as 
that  would  be,  if  this  system  worked  effectively — and  the  Labor 
Board  settles  far  more  cases  with  both  informal  and  formal  board 
settlements  than  does  the  Equal  Employment  Opportunity  Com- 
mission— and  those  cases  were  settled  or  adjudicated  administra- 
tively, the  pressure  on  the  Federal  courts  would  be  reduced  dra- 
matically and  the  civil  backlog  would  be  reduced. 

So  it  isn't  that  we  simply  are  going  to  have  to  put  money  here 
if  we  decided  to  have  administrative  adjudication,  we  would  be  tak- 
ing some  of  the  money  that  would  otherwise  be  in  Federal  courts 
and  moving  it  to  the  administrative  agency. 

Clearly  we  would  have  to  have  some  modifications.  We  would 
have  to  have  far  more  investigations  that  were  thorough.  You  can't 
just  talk  to  a  couple  of  people  and  say  there  is  no  cause.  Second 
of  all,  we  would  need  meaningful  discovery  procedures.  The  Na- 
tional Labor  Relations  Board  discovery  is  very  limited.  In  fact,  if 
you  try  cases,  you  rarely  get  much  information  other  than  what 
you  derive  on  your  own  prior  to  the  hearing.  If  you  go  to  the  hear- 
ing and  the  Labor  Board  provides  witnesses,  you  get  their  state- 
ments after  their  direct  examination.  So,  we  would  need  broader 
discovery  so  that  plaintiffs  and  their  counsel  would  have  better  in- 
formation. 

Could  we  use  the  Board  practice  of  having  board  attorneys  rep- 
resent all  of  the  claimants?  I  think  the  clear  answer  is  no.  The 
sheer  size  of  civil  rights  litigation  today  would  make  that  economi- 
cally impossible.  What  I  would  suggest  that  Congress  think  about 
if  they  move  in  this  direction  would  be  that  the  EEOC  would  still 
prosecute  those  cases  that  involve  systemic  discrimination  or  criti- 
cal legal  issues,  but  the  typical  fact-based  case  would  be  better 
prosecuted  by  private  litigants. 

The  plaintiffs  bar  has  done  an  excellent  job  over  the  past  30 
years,  and  I  think  it  would  be  good  for  them  to  continue  to  do  that. 
So  they  would  represent  the  parties  even  if  we  had  adjudications 
before  administrative  law  judges,  and  we  would  have  the  same 
process  we  have  before  the  Labor  Board.  You  have  very  good  ad- 
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ministrative  procedures. 

We  still  have  a  long  backlog.  It  is  over  a  year,  I  believe,  at  the 
present  time  from  the  filing  of  a  charge  in  an  unfair  labor  practice 
case  to  a  final  board  decision.  It  would  be  nice  if  we  could  expedite 
that. 

The  other  thing  I  would  urge  the  Commission  and  this  committee 
to  think  about,  if  we  move  in  the  direction  of  administrative  adju- 
dication, is  that  I  think  it  would  be  very  beneficial  to  have  self-en- 
forcing cease  and  desist  power.  The  Labor  Board  does  not  have  it. 
If  you  do  not  comply  with  the  board  order,  the  Labor  Board  has  to 
petition  a  court  of  appeals  for  enforcement.  That  takes  anywhere 
from  six  months  to  a  year.  I  think  we  should  reverse  that. 

We  should  have  a  presumption  that  the  EEOC  determination 
would  be  enforceable  and  it  would  go  into  effect  unless  someone  pe- 
titioned a  court  of  appeals  not  only  for  the  right  of  review  but  for 
a  stay  of  the  Commission's  determination,  so  that  in  the  cases 
where  it  looked  as  if  the  review  seeking  party  would  not  be  likely 
to  prevail  on  appeal,  they  would  not  stay  the  Commission  mandate 
and  you  would  have  to  reemploy  the  person  or  offer  the  individual 
employment. 

One  other  issue  I  would  like  to  address  that  is  very  critical  to 
this,  that  looms  large  even  though  it  is  off  to  the  side,  is  the  Gilmer 
case  that  came  down  several  years  ago  where  the  Supreme  Court 
decided  that  where  individuals  have  agreed  to  arbitrate  employ- 
ment disputes,  if  they  have  a  discrimination  claim,  that  claim  can 
be  sent  to  arbitration  prior  to  their  access  to  court.  If  that  is  going 
to  be  continued — and  there  is  every  reason  to  think  the  Court  will 
continue  to  do  that — we  will  see  the  same  problem  we  see  before 
the  Labor  Board  in  what  are  called  Collyer  cases. 

Under  Collyer  Insulated  Wire,  the  Labor  Board  defers  unfair 
labor  practice  cases  to  arbitration.  Where  you  have  a  collective  bar- 
gaining contract,  the  parties  have  agreed  to  resolve  this  particular 
question  before  the  arbitration,  so  that  if  the  arbitrator  resolves  the 
contract  dispute,  they  also  will  basically  resolve  the  unfair  labor 
practice  case. 

In  almost  every  collective  bargaining  contract  there  is  a  just 
cause  provision  that  says  you  cannot  terminate  someone  except  for 
just  cause.  It  is  absolutely  clear  that  a  discriminatory  reason  does 
not  constitute  just  cause.  We  have  seen  an  increase  in  the  number 
of  individual  employees  signing  contracts  agreeing  to  arbitrate  dis- 
putes, and,  where  you  have  no  union,  employers  are  moving  in  that 
direction  because  this  is  a  way  of  avoiding  judicial  litigation. 

That  being  the  case,  I  think  the  Congress  may  wish  to  have  a 
provision  that  require  parties  covered  by  private  arbitration  provi- 
sions, either  individually  or  through  collective  bargaining  contracts, 
to  exhaust  those  procedures  where  the  arbitrator  would  have  to  de- 
cide the  underlying  discrimination  question.  I  think  in  the  vast  ma- 
jority of  cases  that  go  to  arbitration  the  parties  would  voluntarily 
comply.  If  they  didn't  comply,  I  would  have  review  before  the  Com- 
mission the  same  way  I  would  if  it  were  an  administrative  law 
judge  decision. 

I  think  the  factual  findings  should  be  respected  if  there  is  sub- 
stantial evidence  to  support  them.  Where  legal  questions  are  in- 
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volved,  I  would  assume  the  Commission  would  make  a  thorough  re- 
view of  that  and  then  the  Commission's  decision  would  be  subject 
to  appellate  court  review  just  as  decisions  of  the  National  Labor 
Relations  Board  would  be. 

I  don't  have  any  other  comments  because  I  know  the  time  is  lim- 
ited. I  would  be  happy  to  respond  to  any  questions  now  or  later. 

[The  prepared  statement  of  Mr.  Craver  follows:] 
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STATEMENT  OF  PROFESSOR  CHARLES  B.  CRAVER  [GEO.  WASH.  UNIV.] 
BEFORE  SUBCOMMITTEE  OF  HOUSE  COMMITTEE  ON  EDUCATION  &  LABOR 
OVERSEEING  WORK  OF  EQUAL  EMPLOYMENT  OPPORTUNITY  COMMISSION 

I.   INTRODUCTION 

The  Subcommittee  Overseeing  the  work  of  the  EEOC  has  asked 
various  experts  to  compare  the  current  EEOC  enforcement  procedures 
with  those  used  before  the  National  Labor  Relations  Board  (NLRB)  to 
determine  whether  the  NLRB  approach  should  be  adopted  with  respect 
to  the  civil  rights  statutes  enforced  through  the  EEOC. 

Prior  to  the  1972  amendments  to  Title  VII,  the  EEOC  merely 
possessed  the  authority  to  investigate  discrimination  charges  and 
to  use  its  conciliation  efforts  to  encourage  parties  to  achieve 
mutually  acceptable  resolutions  of  their  controversies.  The  1972 
amendments  gave  the  EEOC  the  right  to  file  court  suits  on  behalf  of 
some  charging  parties.  Under  the  current  practice,  the  EEOC  does 
not  itself  have  the  right  to  issue  cease  and  desist  orders  or  to 
award  monetary  relief.  If  its  conciliation  efforts  are 
unsuccessful,  the  agency  must  either  file  suit  on  behalf  of  the 
complainant  or  give  that  party  a  right-to-sue  letter  informing  that 
person  that  he/she  has  ninety  days  to  commence  a  law  suit. 

Law  suits  often  take  several  years  to  complete  due  to 
extensive  discovery  procedures  and  back-logged  civil  trial  dockets. 
Post-judgment  appeals  may  extend  the  process  for  additional 
periods.  Many  individuals  with  meritorious  claims  must  wait 
extended  periods  for  redress.  Even  defendants  are  disadvantaged  by 
expensive  and  prolonged  judicial  proceedings.  It  can  easily  cost 
$100,000  or  more  to  litigate  uncomplicated  discrimination  claims. 
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Defendants  thus  feel  great  pressure  to  offer  significant  sums  of 

money  to  plaintiffs  with  questionable  cases.    If  the  pertinent 

civil  rights  enactments  could  be  enforced  through  administrative 

procedures  similar  to  those  employed  by  the  NLRB  under  the  National 

Labor  Relations  Act,  claims  could  be  resolved  in  a  far  more 

expeditious  and  efficient  manner.  Claimants  with  meritorious  cases 

would  usually  be  able  to  obtain  prompt  redress,  and  defendants 

confronted  with  unmeritorious  claims  would  be  able  to  defend  those 

actions  without  having  to  incur  excessive  litigation  costs. 

Although  the  NLRB  does  not  possess  the  authority  to  issue 

self -enforcing  orders  in  unfair  labor  practice  cases,  it  does  have 

the  power  to  determine  factual  and  legal  issues  and  to  issue 

remedial  orders  that  may  be  enforced  through  proceedings  before 

Circuit  Courts  of  Appeal.   Unfair  labor  practice  charges  are  filed 

with  the  General  Counsel's  office.  General  Counsel  representatives 

,/ 
in   the   Regional   Offices   investigate   the   relevant   factual 

circumstances  to  determine  whether  it  appears  that  a  violation  of 

the  NLRA  has  occurred.   If  the  Regional  Office  refuses  to  issue  a 

complaint,  the  charging  party  may  appeal  that  determination  to  the 

General  Counsel's  office  in  Washington,  DC.   If  the  General  Counsel 

refuses  to  issue  a  complaint,  his/her  decision  is  final.   It  is  not 

subject  to  judicial  review. 

When  unfair   labor  practice  complaints   are   issued,   the 

responding  party  must  file  an  answer.   A  hearing  is  then  scheduled 

before  an  administrative  law  judge  (AU)  .   Charging  parties  are 

represented  at  no  cost  by  NLRB  attorneys  representing  the  General 
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Counsel's  office.  Minimal  discovery  procedures  are  available  to 
litigants.  A  formal  hearing  is  conducted  by  an  ALJ  who  makes 
factual  and  legal  determinations.  If  a  violation  is  found,  the  ALJ 
proposes  appropriate  relief.  Many  parties  accept  ALJ  decisions  and 
comply  with  those  awards  voluntarily.  Others  appeal  the  ALJ 
determinations  to  the  NLRB  which  reviews  the  ALJ  findings  and  the 
briefs  filed  by  the  parties  before  deciding  whether  to  affirm, 
modify,  or  reverse  the  ALJ  findings.  Although  ALJ  legal  decisions 
are  subject  to  careful  Labor  Board  review,  ALJ  factual  conclusions 
are  generally  accepted  if  supported  by  substantial  evidence  in  the 
record. 

NLRB  decisions  in  unfair  labor  practice  cases  are  not  self- 
enforcing,  but  numerous  litigants  recognize  the  propriety  of  Board 
orders  and  voluntarily  comply.  Losing  parties  may  alternatively 
petition  Circuit  Courts  for  judicial  review.  If  losing  parties  do 
not  voluntarily  comply  with  Board  orders,  the  NLRB  must  petition 
appropriate  Circuit  Courts  for  enforcement  orders.  In  review  and 
enforcement  proceedings,  NLRB  factual  findings  are  entitled  to 
judicial  acceptance  so  long  as  they  are  supported  by  substantial 
evidence.  Even  though  NLRB  legal  conclusions  are  not  accorded  such 
judicial  respect,  appellate  courts  frequently  defer  to  legal 
determinations  made  by  the  administrative  agency  established  by 
Congress  to  interpret  and  enforce  the  NLRA.  Parties  that  fail  to 
comply  with  judicial  enforcement  orders  are  subject  to  contempt 
citations. 

In  a  number  of  instances,  the  NLRB  declines  to  process  unfair 
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labor  practice  charges.  When  respondents  allege  that  unfair  labor 
practice  charges  raise  issues  subject  to  resolution  through 
contractual  grievance-arbitration  procedures,  the  General  Counsel 
usually  defers  those  charges  to  the  arbitral  forums.  This  deferral 
policy  encourages  resolution  of  labor-management  disputes  through 
the  procedures  created  by  the  contracting  parties  to  resolve  their 
controversies,  and  it  reduces  the  caseload  the  NLRB  would  have  if 
it  had  to  adjudicate  all  of  these  cases.  After  arbitral  decisions 
are  issued,  the  NLRB  accepts  those  determinations  so  long  as  the 
procedures  have  been  fair  and  regular  and  the  arbitral  orders  are 
not  clearly  contrary  to  established  Board  law. 

II.   USE  OF  NLRB  PROCEDURES  IN  EEOC  PROCEEDINGS 

The  use  of  NLRB  administrative  procedures  by  the  EEOC  would 
greatly  expedite  the  resolution  of  equal  employment  opportunity 
disputes.  Victims  of  unlawful  employment  discrimination  would 
usually  be  able  to  obtain  faster  and  less  expensive  redress,  and 
defendants  with  meritorious  defenses  would  not  feel  the  pressure  to 
offer  claimants  sizable  settlements  in  an  effort  to  avoid  costly 
judicial  litigation. 

Since  most  courts  are  understandably  reluctant  to  award 
summary  judgment  in  even  highly  questionable  cases,  defendants  are 
forced  to  incur  substantial  legal  costs  when  defending 
unmeritorious  cases.  Furthermore,  since  courts  rarely  award 
attorney  fees  to  prevailing  defendants,  prevailing  defendants  must 
absorb   their   own   legal   costs.     The   use   of   administrative 
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enforcement  procedures  would  greatly  reduce  litigation  costs  and 
expedite  the  resolution  of  disputed  cases. 

If  NLRB  procedures  were  to  be  adopted  for  civil  rights  cases 
governed  by  the  EEOC,  certain  modifications  would  be  necessary. 
Additional  EEOC  regional  offices  would  have  to  be  created  and 
staffed  to  provide  sufficient  individuals  to  investigate  and 
conciliate  employment  discrimination  charges.  Regional  attorneys 
could  then  prepare  reports  indicating  whether  they  believe  that 
violations  have  occurred.  Negative  conclusions  could  be  appealed 
to  the  General  Counsel's  office  in  Washington,  DC. 

When  the  General  Counsel's  office  finds  no  cause  to  believe 
that  violations  have  occurred,  charging  parties  could  be  denied  the 
right  to  use  EEOC  administrative  procedures  or  judicial  forums  to 
litigate  their  cases.  This  procedure  would  significantly  reduce 
the  number  of  unmeritorious  cases  taken  to  trial  and  would  decrease 
the  pressure  on  defendants  to  settle  unmeritorious  claims. 
Congress  may  not  wish  to  make  General  Counsel  no-cause  findings 
conclusive,  believing  that  claimants  with  no-cause  findings  should 
still  be  able  to  litigate  their  cases  before  appropriate  forums. 
To  discourage  clearly  meritless  suits,  Congress  could  amend  the 
civil  rights  laws  to  mandate  the  awarding  of  attorney  fees  to 
defendants  who  successfully  defend  suits  prosecuted  by  plaintiffs 
whose  claims  were  found  meritless  by  the  General  Counsel.  Such 
attorney  fee  obligations  could  be  imposed  on  both  the  losing 
plaintiff  and  their  attorneys,  to  discourage  lawyers  from  filing 
frivolous  claims  in  an  effort  to  obtain  undeserved  settlement 
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offers. 

When  EEOC  attorneys  find  reasonable  cause  to  believe  that 
violations  have  occurred,  the  EEOC  could  use  General  Counsel 
attorneys  to  represent  the  charging  parties  during  the  adjudication 
process.  Given  the  growing  number  of  civil  rights  claims  filed 
with  the  EEOC  each  year,  this  practice  would  be  extremely  costly. 
Hundreds  of  EEOC  attorneys  would  be  required  to  represent  all  of 
the  parties  with  seemingly  valid  discrimination  claims.  The  EEOC 
budget  would  have  to  be  increased  in  a  manner  that  would  be 
politically  unacceptable  given  existing  budgetary  constraints. 

An  alternative  system  could  be  used  that  would  be  more  cost 
efficient.  Free  EEOC  representation  could  be  provided  in  important 
cases,  as  it  is  now  under  the  1972  amendments.  In  most  cases, 
however,  EEOC  attorneys  would  not  be  available.  The  charging 
parties  would  have  to  obtain  their  own  lawyers  to  prosecute  their 
cases.  Most  claimants  would  be  able  to  retain  attorneys  on 
contingent  fee  bases,  with  their  lawyers  charging  a  share  of  any 
settlements  agreed  upon.  Cases  taken  to  trial  would  enable 
prevailing  plaintiffs  to  request  attorney  fee  awards. 

If  the  EEOC  were  to  use  ALJs  to  hear  discrimination  cases, 
Congress  would  have  to  appropriate  sufficient  funds  to  permit  the 
employment  of  enough  ALJs  to  hear  the  significant  number  of  cases 
involved.  If  an  insufficient  number  of  ALJs  were  available,  case 
backlogs  would  develop  and  the  major  advantage  of  administrative 
proceedings  would  be  lost.  The  cost  of  increased  ALJs  would  be 
offset  by  the  caseload  reduction  with  respect  to  federal  judges  who 
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currently  hear  most  federal  civil  rights  cases.  To  the  extent 
federal  dockets  are  reduced  through  the  administrative  resolution 
of  civil  rights  cases,  federal  courts  would  be  able  to  concentrate 
on  other  matters. 

For  administrative  procedures  to  work  efficiently  in  civil 
rights  cases,  it  would  be  necessary  to  guarantee  a  group  of 
gualified  administrative  law  judges.  It  would  not  be  appropriate 
to  use  generic  AUs  for  this  purpose.  A  group  of  trial  experts 
with  special  knowledge  of  civil  rights  laws  and  proof  constructs 
would  be  crucial.  It  would  thus  be  beneficial  for  Congress  to 
direct  the  creation  of  a  separate  group  of  ALJs  with  the  requisite 
knowledge  of  equal  employment  opportunity  law. 

Limited  discovery  procedures  are  currently  available  in 
proceedings  before  the  NLRB.  While  this  procedure  may  be 
appropriate  with  respect  to  NLRA  cases,  it  would  not  be  efficient 
regarding  civil  rights  cases.  Plaintiffs  rarely  possess  the 
information  they  need  to  determine  initially  if  they  have  been  the 
victims  of  impermissible  discrimination.  If  Congress  were  to 
provide  the  EEOC  with  administrative  enforcement  authority,  it 
should  also  amend  the  pertinent  civil  rights  statutes  to  provide 
claimants  and  respondents  with  an  appropriate  degree  of  discovery. 
ALJs  or  EEOC  attorneys  could  be  empowered  to  decide  discovery 
disputes  and  to  direct  party  compliance  with  reasonable  discovery 
requests. 

A.   Availability  of  Alternative  Enforcement  Procedures 

It  would  create  constitutional  problems  under  the  Seventh 
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Amendment  for  Congress  to  order  the  administrative  resolution  of 
all  civil  rights  cases.  Under  Section  1981A,  enacted  as  part  of 
the  Civil  Rights  Act  of  1991,  Congress  authorized  the  awarding  of 
limited  compensatory  and  punitive  damages  in  certain  cases 
involving  intentional  discrimination.  Since  awards  of  legal 
damages  would  entitle  litigants  to  jury  trials,  plaintiffs  seeking 
such  damages  and  defendants  being  asked  for  such  monetary  awards 
would  have  to  be  given  access  to  jury  trials.  Nonetheless,  many 
litigants  would  undoubtedly  waive  their  jury  trial  privilege  in 
favor  of  more  expeditious  and  less  costly  administrative 
proceedings  before  ALJs. 

In  Gilmer  v.  Interstate/Johnson  Lance  Corp. .  Ill  S.  Ct .  1647 
(1991) ,  the  Supreme  Court  held  that  civil  rights  claimants  who  have 
agreed  to  arbitrate  employment  disputes  may  be  directed  to  resort 
to  arbitral  procedures  before  they  seek  judicial  redress.  As  a 
result  of  Gilmer,  a  number  of  employers  have  decided  to  require 
employees  to  sign  agreements  requiring  them  to  arbitrate  employment 
discrimination  claims  that  might  arise.  Gilmer  would  also  affect 
employees  covered  by  collective  bargaining  agreements  that  require 
the  use  of  grievance-arbitration  procedures  to  resolve  disputes 
arising  under  anti-discrimination  provisions. 

As  a  result  of  Gilmer,  Congress  may  wish  to  require  parties 
who  have  agreed  to  arbitrate  employment  controversies  to  resort  to 
arbitral  procedures  before  they  seek  either  administrative  relief 
before  the  EEOC  or  judicial  relief  in  federal  or  state  courts.  The 
applicable  standard  could  be  similar  to  that  used  by  the  NLRB  under 
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Collyer  Insulated  Wire.  192  N.L.R.B.  837  (1971).  When  claimants 
have  agreed,  individually  or  through  bargaining  representatives,  to 
use  arbitral  procedures  to  resolve  employment  disputes  and  the 
contractual  arbitration  proceedings  would  be  likely  to  resolve  the 
underlying  civil  rights  claims,  the  claimants  would  be  obliged  to 
seek  arbitral  redress  before  litigating  their  claims  before  the 
EEOC  or  courts. 

To  guarantee  a  supply  of  gualified  arbitrators,  the  EEOC  could 
be  required  to  maintain  a  list  of  neutrals  who  are  knowledgeable 
regarding  civil  rights  statutes  and  procedures.  Parties  wishing  to 
resort  to  binding  arbitration  could  then  petition  the  EEOC  for  a 
list  of  five  or  seven  names.  The  parties  could  alternately  strike 
names  until  one  remains.  That  individual  would  be  the  selected 
arbitrator.  Congress  could  either  require  the  EEOC  to  cover  the 
expenses  of  selected  arbitrators  or  direct  the  parties  to  share 
those  costs.  Congress  might  alternatively  require  losing  parties 
to  pay  the  arbitral  expenses. 

In  Alexander  v.  Gardner-Denver  Co. .  415  U.S.  36  (1974),  the 
Supreme  Court  held  that  civil  rights  claimants  who  have  lost 
arbitral  proceedings  have  the  right  to  de  novo  hearings  in  judicial 
forums  with  respect  to  claims  under  federal  civil  rights 
enactments.  The  Court  recognized  that  the  enforcement  of  federal 
statutory  rights  was  wholly  independent  from  the  enforcement  of 
private  contractual  rights.  The  Court,  however,  recognized  that 
factual  determinations  made  by  private  arbitrators  could  be 
accorded  "great  weight"  in  subsequent  judicial  proceedings.   As  a 


136 


10 

result,  courts  often  defer  to  the  factual  conclusions  reached  in 
prior  arbitral  proceedings. 

Congress  may  wish  to  amend  the  different  federal  civil  rights 
statutes  to  deny  claimants  who  lose  fair  arbitral  adjudications  the 
right  to  de  novo  judicial  determinations  in  subsequent  cases. 
Congress  could  adopt  the  existing  Administrative  Procedure  Act 
standards.  Arbitral  fact-findings  would  be  conclusive  if  supported 
by  substantial  evidence  in  the  record.  Parties  wishing  to  obtain 
such  acceptance  of  arbitral  findings  should  be  obliged  to  provide 
written  transcripts  of  the  arbitral  hearings.  Arbitral 
interpretations  of  federal  statutes  would  be  accorded  less  respect, 
but  would  be  given  judicial  deference  in  cases  involving  reasonable 
interpretations  of  statutory  provisions. 

In  Olin  Corp..  268  N.L.R.B.  573  (1984),  the  NLRB  made  it 
unusually  difficult  for  parties  dissatisfied  with  previous  arbitral 
determinations  to  avoid  Labor  Board  acceptance  of  those  decisions. 
The  party  seeking  rejection  of  the  arbitral  award  has  the  burden  of 
establishing  that  the  procedures  were  not  fair  and  regular  or  that 
the  arbitrator's  award  was  "palpably  wrong."  This  stringent 
standard  permits  the  acceptance  of  questionable  arbitral  decisions. 
It  would  be  preferable  for  Congress  to  require  parties  seeking  EEOC 
or  judicial  acceptance  of  prior  arbitral  awards  to  demonstrate  that 
the  arbitral  proceedings  were  fair  and  regular,  the  arbitral 
findings  were  supported  by  substantial  evidence,  and  the  resulting 
awards  were  not  clearly  repugnant  to  established  statutory  rights. 

When   claimants   in   discriminatory   treatment   cases   seek 
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compensatory  and  punitive  damages,  different  considerations  would 
be  involved.  Such  parties  could  be  required  to  exhaust  available 
arbitral  procedures,  but  they  could  demand  jury  trial  consideration 
thereafter.  Congress  could  authorize  the  admission  of  prior 
arbitral  determinations  for  jury  consideration.  Factual  findings 
could  be  accorded  significant  jury  respect.  Legal  conclusions 
could  be  granted  appropriate  judicial  deference. 

B.  Limited  Judicial  Review  of  EEOC  and  Arbitral  Decisions 
When  civil  rights  claims  are  first  presented  to  arbitrators  or 

to  administrative  law  judges,  the  decisions  of  those  experts  should 
be  subject  to  limited  EEOC  review.  Factual  findings  should  be 
accepted  by  the  EEOC,  if  they  are  supported  by  substantial  evidence 
in  the  record.  Legal  conclusions  should  be  subjected  to  more 
careful  scrutiny,  however,  in  recognition  of  the  fact  that  Congress 
created  the  EEOC  as  the  administrative  agency  responsible  for  the 
interpretation  and  application  of  the  different  statutes  within  its 
jurisdictional  purview. 

Final  decisions  by  the  EEOC  should  be  subject  to  the  same 
limited  judicial  review  available  to  litigants  before  other 
administrative  agencies  such  as  the  NLRB.  Factual  conclusions 
should  be  respected  if  supported  by  substantial  evidence  in  the 
record.  Although  legal  interpretations  should  be  subject  to  closer 
judicial  evaluation,  appellate  judges  should  defer  to  reasonable 
statutory  interpretations  by  the  administrative  agency  established 
to  enforce  the  relevant  civil  rights  enactments. 

C.  Availability  of  Self-Enforcing  Administrative  Orders 
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NLRB  orders  are  not  presently  self-enforcing.  If  losing 
parties  do  not  comply  voluntarily  with  Labor  Board  directives,  the 
Board  must  petition  Circuit  Courts  for  enforcement.  It  usually 
takes  a  year  or  more  from  the  filing  of  an  unfair  labor  practice 
charge  to  the  issuance  of  a  final  NLRB  order.  If  judicial 
enforcement  proceedings  are  required,  an  additional  year  or  more 
may  elapse.  When  individual  rights  are  involved,  justice  delayed 
is  often  justice  denied.  Claimants  with  limited  financial 
resources  are  often  forced  to  accept  minimal  monetary  settlements 
to  avoid  the  financial  and  psychological  trauma  associated  with 
protracted  legal  proceedings. 

If  Congress  were  to  extend  administrative  enforcement 
authority  to  the  EEOC,  it  should  consider  the  establishment  of 
self-enforcing  administrative  orders.  Losing  parties  could  be 
required  to  comply  with  final  EEOC  decisions  or  to  obtain  circuit 
court  stays  while  they  seek  judicial  review.  Only  in  cases  in 
which  it  appears  likely  that  EEOC  findings  would  be  reversed  or 
significantly  modified  should  EEOC  remedial  directives  be  stayed 
pending  appeal.  This  approach  would  deter  losing  defendants  with 
weak  cases  from  seeking  judicial  review  as  a  means  of  delaying 
claimant  relief  in  an  effort  to  force  financially  desperate 
plaintiffs  to  accept  inadequate  settlements  in  meritorious  cases. 

III.   CONCLUSION 

The  proposal  to  extend  NLRB  enforcement  power  to  the  EEOC  is 
highly  worthwhile.    Such  administrative  enforcement  procedures 
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would  expedite  the  resolution  of  civil  rights  cases  and  greatly 
diminish  the  civil  backlog  affecting  most  district  courts. 
Claimants  with  meritorious  cases  would  be  able  to  obtain 
appropriate  redress  in  an  efficient  manner,  and  respondents 
confronting  weak  cases  would  be  able  to  defend  those  questionable 
claims  in  a  faster  and  less  expensive  forum.  Additional  discovery 
procedures  would  have  to  be  established  in  EEOC  proceedings,  and 
the  right  to  a  jury  trial  would  have  to  be  preserved  for  cases 
involving  compensatory  and/or  punitive  damage  requests. 
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Chairman  OwENS.  Thank  you. 

Mr.  Duffy. 

Mr.  Duffy.  Thank  you,  Mr.  Chairman. 

I  come  to  you  as  the  head  of  one  of  the  State  agencies  that  is 
charged  with  enforcing  the  civil  rights  statutes  of  Massachusetts. 
I  am  an  appointee  of  Governor  Weld  up  in  Massachusetts,  and  I 
don't  know  a  lot  about  the  specifics  of  the  c£ise  load  and  the  process 
at  the  EEOC,  but  what  I  can  offer  is  our  experience  in  Massachu- 
setts for  what  it  is  worth  and  for  whatever  lessons  can  be  extracted 
for  the  EEOC  and  the  challenges  it  faces. 

About  three  years  ago  when  I  was  first  appointed  to  the  Commis- 
sion, I  convened  a  meeting  with  attorneys  who  practiced  in  the 
area  of  discrimination  law.  We  sat  around  and  I  heard  some  of 
their  frank  criticisms  of  the  Commission,  and  I  will  never  forget 
what  one  of  the  attorneys  said  that  day.  This  was  a  guy  who  prac- 
ticed mostly  for  respondents.  He  said  the  Commission  was  known 
as  a  roach  motel;  cases  went  in,  and  they  never  came  out.  I  remem- 
bered that  as  we  faced  the  problems  in  Massachusetts  that  I  think 
confront  the  EEOC  today. 

In  the  1980's  there  was  an  editorial  in  Lawyers  Weekly,  a  news 
weekly  in  Massachusetts,  that  called  for  the  abolition  of  the  Com- 
mission that  I  now  head  because  it  was  deemed  to  be  so  ineffective. 
Our  backlog  was  astronomical,  and  the  amount  of  time  that  it  took 
to  resolve  the  average  case  was  several  years. 

I  think  that  in  addressing  those  kinds  of  issues  you  need  to  pro- 
ceed on  two  separate  tracks.  One  is,  you  need  to  address  the  indi- 
vidual cases  that  are  filed  at  a  commission  and  deal  with  things 
at  the  micro  level.  Two,  I  think  you  need  to  address  the  macro  is- 
sues of  taking  on  systemic  discrimination  and  confronting  pattern 
and  practice  kinds  of  issues.  I  don't  think  that  it  is  advisable  to 
focus  on  either  one  mission  or  another;  I  think  both  need  to  be  pur- 
sued. 

With  regard  to  the  systemic  discrimination,  one  of  the  policies  or 
tactics  that  the  Commission  Against  Discrimination  in  Massachu- 
setts has  pursued  is  employment  testing  with  the  use  of  undercover 
investigators  posing  as  job  applicants  going  out  and  applying  for 
jobs  and  recording  how  they  are  treated  when  they  do  so.  The  Com- 
mission did  this  in  1992.  We  sent  out  matched  pairs  of  investiga- 
tors, one  black  and  one  white,  to  apply  for  jobs.  On  the  basis  of  the 
treatment  that  was  accorded  to  the  testers  in  this  program,  we  ini- 
tiated a  complaint. 

In  Boston  there  is  a  Brooks  Brothers  store.  The  two  investigators 
applied  to  the  store.  The  white  investigator  went  into  the  store  and 
talked  to  the  assistant  store  manager,  asked  if  there  were  any  posi- 
tions available.  He  was  told  that  there  were.  He  was  encouraged 
to  apply,  to  drop  off  his  resume  and  come  back  the  following  week. 
He  was  followed  within  an  hour  by  a  black  investigator,  who  was 
chosen  specifically  because  he  was  a  good  match  to  his  white  coun- 
terpart, and  was  told  that  there  were  no  positions  available. 

On  the  basis  of  this,  the  Commission  brought  a  complaint 
against  Brooks  Brothers.  We  investigated  this  particular  store. 
Tnere  were  72  employees  who  worked  there,  70  of  whom  were 
white,  one  of  whom  was  Asian  American,  one  was  African  Amer- 
ican, who  worked  as  a  stock  clerk. 
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Based  on  this,  there  was  a  probable  cause  finding  issued  by  the 
Commission,  and  there  was  eventually  a  settlement  that  resulted 
with  an  affirmative  action  plan  being  put  in  place  for  Brooks 
Brothers  stores  throughout  Massachusetts,  a  commitment  on  the 
part  of  Brooks  Brothers  to  aggressively  recruit  from  communities 
of  color  for  this  particular  store  in  the  future,  for  there  to  be  a  mon- 
itoring of  that  store  for  the  following  three  years,  as  well  as  a  fi- 
nancial settlement  of  that  case. 

I  could  go  into  the  reasons  that  I  believe  testing  is  important  in 
the  question  and  answer  period  if  you  want  to  pursue  that,  but  I 
would  also  like  to  move  on  to  the  micro  level,  the  individual  cases 
that  I  think  are  crucial, 

I  think  in  this  day  and  age  in  Massachusetts,  citizens  are  cjmical 
about  the  level  of  service  that  they  expect  from  public  agencies,  and 
if  we  don't  address  the  individual  complaints  that  get  brought  to 
our  doorstep  I  think  we  feed  that  cynicism. 

One  of  the  things  that  we  have  done  is  very  much  akin  to  the 
triage  system  that  was  presented  by  Ms.  Reilly  in  trying  to  address 
and  triage  the  cases  soon  after  they  are  filed.  So,  12  weeks  after 
a  complaint  is  filed  at  the  Commission,  a  meeting  is  convened  of 
both  the  person  who  files  the  complaint  and  the  company  against 
which  a  complaint  is  filed,  a  representative  of  that  company,  to  try 
and  assess  and  diagnosis  that  case  and  decide  whether  it  should 
be  dismissed,  whether  it  should  be  investigated  thoroughly,  or 
whether  it  should  be  speeded  through  the  process,  probable  cause 
found,  and  sent  to  a  public  hearing. 

Currently,  the  Commission  has  administrative  law  judges  who 
act  to  hear  cases,  to  find  facts,  and  assess  damages.  That  is  one 
of  the  roles  that  I  have  as  commissioner  in  Massachusetts  under 
the  statute,  and  there  are  three  commissioners  who  comprise  the 
Massachusetts  Commission  as  well  as  hearings  officers  on  staff 
who  are  charged  with  this  responsibility.  I  think  it  is  an  essential 
part  of  the  enforcement  powers  that  the  Commission  has,  and  I 
know.  Chairman  Owens,  you  asked  the  earlier  panelists  whether 
an  ALJ  is  the  way  to  go.  I  absolutely  think,  based  on  our  experi- 
ence in  Massachusetts,  that  it  is. 

Congressman  Fawell,  you  asked  a  question  earlier  about  the  tide 
of  cases  and  what  could  be  done  to  stem  that  tide.  I  think  that  the 
employment  testing  program  has  helped  to  do  that  in  Massachu- 
setts, and  we  have  seen  evidence  of  that. 

Shortly  afler  the  Brooks  Brothers  case  was  brought,  there  was 
a  newsletter  circulated  by  a  law  firm  in  downtown  Boston  to  clients 
who  typically  were  responding  to  discrimination  complaints.  It  had 
a  big  warning  to  the  clients  which  said,  'The  Commission  against 
discrimination  is  out  there  testing.  Please  review  your  employment 
practices  to  make  sure  you  are  in  compliance  with  the  law."  I  think 
it  is  a  level  of  compliance  with  the  law  that  we  couldn't  have 
achieved  if  our  funding  level  was  doubled  or  tripled  by  the  Massa- 
chusetts legislature. 

I  would  also  like  to  suggest  that  the  Commission  has  made  great 
strides  in  getting  hold  of  its  case  load  without  the  need  to  dramati- 
csdly  increase  the  level  of  funding  that  goes  to  the  Commission.  We 
have  increased  the  number  of  hearings  we  have  held  sixfold;  the 
number  of  probable  cause  findings  is  about  eightfold;  the  amount 
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of  money  that  is  received  by  complainants  as  a  result  of  settlement 
has  gone  up  tenfold;  and  the  amount  of  funding  has  remained  rel- 
atively constant  from  1991  until  today. 

So  with  that,  I  will  conclude  my  testimony.  I  look  forward  to  an- 
swering any  questions  that  you  may  have. 

[The  prepared  statement  of  Mr.  Duffy  follows:] 
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MICHAEL  T  DUFFY 

I  would  like  to  thank  you  for  the  opportunity  to  testify  before 
the  oversight  hearing  on  the  Equal  Employment  Opportunity 
Commission. 

I  was  appointed  chairman  and  Commissioner  of  the  Massachusetts 
Commission  Against  Discrimination  by  Governor  William  F.  Weld  in 
March  of  1991,  shortly  after  the  Governor  took  office.  He 
appointed  me  to  a  three  year  term  that  expired  in  March  of  1994, 
when  I  was  subsequently  re-appointed  for  another  term.  The  agency 
that  I  head,  which  is  commonly  known  by  its  acronym — MCAD — was 
created  by  the  Massachusetts  Legislature  in  1946  and  was  one  of 
the  first  such  agencies  created  in  America. 

By  way  of  context,  for  whatever  its  worth,  I  would  like  to  make 
clear  that  I  am  not  a  'Politically  Correct'  left-wing  apparatchik 
bent  on  finding  discrimination  behind  every  tree  and  under  every 
rock.  I  am  after  all,  the  Republican  appointee  of  a  Republican 
Governor.  However,  I  do  take  seriously  the  admonition  of  my  boss, 
Bill  Weld,  to  'Attack  the  power  structure'  in  the  work  that  I  do 
at  the  Massachusetts  Commission,  and  I  believe  that  well 
functioning  civil  rights  laws  are  essential  to  insuring  the 
promise  of  America. 

Today  I've  been  asked  to  address  my  remarks  to  the  use  of 
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undercover  investigators  to  enforce  Fair  Employment  laws,  a 
practice  that  is  knovm  as  "Employment  Testing";  I  will  conclude 
with  a  quick  summary  of  the  dramatic  increases  in  the 
Commission's  effectiveness  that  have  come  about  without  a 
dramatic  increase  in  funding. 

In  1992  the  Massachusetts  Commission  became  the  first  civil 
rights  enforcement  agency  in  the  country  to  undertake  Employment 
Testing.  With  very  little  in  the  way  of  resources,  a  couple  of 
dedicated  volunteers,  and  a  graduate  student  from  the  Kennedy 
School  at  Harvard  we  set  out  to  create  an  Employment  Testing 
program.  Despite  the  lack  of  resources,  many  months  of  careful 
thought,  planning,  preparation,  and  training  went  into  the  design 
and  execution  of  the  program.  For  the  past  3  0  years  testing  has 
been  used  to  enforce  Fair  Housing  laws.  No  civil  rights  agency, 
however,  had  used  testing  in  the  area  of  employment,  probably 
because  of  the  logistical  difficulties  involved  in  matching  two 
testers  on  the  wide  array  of  attributes  that  an  employer  might 
legitimately  take  into  account  when  making  a  hiring  decision. 

The  initial  round  of  testing  by  the  MCAD  focused  on  race 
discrimination,  and  the  Commission's  first  task  in  setting  up  the 
program  was  to  assemble  matched  pairs  of  testers  who  were  alike 
in  every  respect  except  for  their  race.  A  careful  screening  of 
over  a  hundred  potential  testers  was  conducted.  Applicants  were 
screened  out  of  the  program  if  they  had  "axes  to  grind"  or 
appeared  to  have  a  bias  that  might  skew  the  results  of  their 
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tests.  Next  the  applicants  were  screened  in  their  "matchability" 
with  a  partner.  They  were  evaluated  and  matched  on  their  age, 
height,  weight,  comportment,  poise,  looks,  demeanor,  personality 
and  intellect.  They  assvuned  backgrounds  and  identities  such  that 
their  education  and  level  of  experience  were  roughly  the  same. 
Eventually,  the  Commission  selected  four  college  students  to 
create  two  matched  pairs  of  testers.  The  testers  were  rigorously 
trained  in  the  basic  tenets  of  Fair  Employment  law  and  the 
testing  program:  they  were  to  be  objective  in  reporting  how  they 
were  treated;  they  were  not  being  deployed  to  'entrap'  any 
employers — rather  they  were  presenting  themselves  as  neutral 
'auditors'  to  record  whether  the  law  was  being  obeyed;  they  would 
be  kept  apart  from  their  counterpart  during  a  test,  so  as  not  to 
bias  the  results  in  any  way.  The  testers  were  put  through  mock 
interviews  and  coached  on  how  to  respond  to  the  questions  they 
would  likely  face.  Both  to  present  a  good  match  and  so  they  did 
nothing  to  lead  or  steer  an  employer  into  a  certain  response. 

During  the  summer  of  1992  two  of  the  testers  walked  into  the 
Brooks  Brothers  retail  clothing  store  in  the  Back  Bay  section  of 
Boston.  The  Black  tester  was  told  there  were  no  openings  in  the 
store;  the  vniite  tester,  who  talked  to  the  same  store  manager 
within  minutes  of  his  Black  counterpart,  was  told  there  were 
indeed  openings,  that  he  should  come  back  next  week  with  his 
resume  and  interview  for  the  position.  This  encounter  led  the 
Commission  to  bring  a  complaint  of  race  discrimination  against 
Brooks  Brothers.  The  Commission's  investigation  revealed  that 
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Brooks  Brothers  Back  Bay  store  had  72  employees  at  the  time  of 
the  test:  70  of  whom  were  White,  one  was  Asian  American,  one  was 
African  American — and  he  worked  as  a  stock  clerk. 

In  the  wake  of  the  publicity  generated  by  the  MCAD's  case  against 
Brooks  Brothers,  many  have  questioned  the  need  for  Employment 
Testing.  A  Wall  Street  Journal  editorial  last  May  (see  attached) 
dismissed  Employment  Testing  as  'bureaucratic  policing  of  private 
decision-making'  and  wondered  '...how  much  real  discrimination 
will  be  remedied  by  [a  process  such  as  Testing]'.  Others  have 
suggested  that  the  MCAD  has  enough  cases  already  and  doesn't  need 
to  go  out  and  generate  any  additional  ones. 

I  believe  there  are  5  important  reasons  why  Employment  Testing  is 
an  essential  tool  for  enforcing  Fair  Employment  laws: 

1)  Discrimination  circa  1994  although  still  pervasive,  is  subtle 
and  difficult  to  prove.  The  burden  of  proof  in  discrimination 
cases  is  always  on  the  complainant;  it  is  extremely  rare  to  be 
presented  with  direct  evidence  of  discrimination — some  kind  of 
'smoking  gun'  evidence  that  directly  implicates  the  accused 
wrong-doer.  Discrimination  today  for  the  most  part  is  secret  and 
covert.  The  obstacles  to  achieving  equality  of  opportunity  are 
not  as  obvious  as  politicians  standing  in  school  house  doors  or 
segregated  lunch  counters  or  buses.  All  to  the  good.  However  the 
discrimination  that  job  seekers  encounter  today  is  more  difficult 
to  detect.  Sophisticated  enforcement  tools,  like  testing,  are  one 
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REVIEW  &  OUTLOOK 
Diversity  Lending 


At  one  point  in  the  presidential 
transition,  a  man  resembling  Bill 
Clinton  stood  up  and  railed  against 
"bean  counters"  and  "quota  games." 
Whatever  liappened  to  ttiat  guy? 

An  Oxford  pal,  Eugene  Ludwig, 
has  taken  over  as  comptroller  of  the 
currency,  the  lead  regulator  for  na- 
tionally chartered  banks.  Mr.  Ludwig, 
now  a  Beltway  lawyer,  wants  to  send 
out  undercover  "testers"  who  would 
pose  as  applicants  to  see  if  banks  are 
denying  loans  to  minorities.  Last 
week,  he  announced  the  targeting  of 
900  banks  that  said  "no"  to  five  or 
more  blacks,  Hispanics  or  native 
Americans  in  the  past  year. 

It's  not  clear  how  it  benefits  a  bank 
to  turn  away  profitable  business.  If 
inner-city  borrowers  face  a  problem, 
it's  a  regulatory  framework  that  in- 
hibits the  emergence  of  banks  that 
specialize  in  serving  them.  Not  long 
ago,  Illinois's  legislature  inadver- 
tently let  its  auto  insurance  market 
lapse  into  a  state  of  deregulation,  and 
one  result  was  a  sharp  rise  in  the 
availability  of  insurance  for  residents 
of  bad  neighborhoods. 

"Testing"  got  started  in  the  hous- 
ing discrimination  cases  of  the  '60s  and 
'70s.  when  it  may  actually  have  done 
some  good.  Everybody  understands 
why  some  developers  might  find  it  in 
their  interest  to  turn  away  minorities. 
But  now  testing  is  poised  to  break  out 
into  the  general  economy,  where  the 
potential  for  mischief  is  high. 

Massachusetts  recently  brought 
complaints  against  Brooks  Brothers 
and  another  Boston  retailer  after 
sending  in  black  and  white  college  stu- 
dents to  pose  as  job  applicants.  Other 
slates  have  been  watching  closely.  As 
Michael  Duffy  of  the  Massachusetts 
Commission  Against  Discrimination 
tells  us,  hiring  is  complex  and  subjec- 
tive. Proving  bias  isn't  easy. 

Unfortunately,  the  Boston  experi- 
ment won't  be  vetted  by  a  court.  Both 
stores  settled  up  in  return  for  MCAD 
dropping  tlie  charges  against  them. 
Mr.  Duffy's  agency  can't  levy  fines,  but 
he  still  managed  to  walk  away  with 


"tens  of  thousands  of  dollars"  in  contri- 
butions to  MCAD's  minority  outreach 
fimd.  The  stores  also  promised  to  beat 
the  bushes  for  minority  applicants  and 
run  ads  in  a  local  black  newspaper.  The 
terms  "were  so  good,  we  jusf  couldn't 
pass  it  up,"  Mr.  Duffy  told  the  press. 

Both  stores  hotly  denied  any 
wrongdoing  in  this  shakedown.  Peter 
Gordon  of  Walker's  Riding  Apparel 
notes  that  his  small  staff  has  recently 
included  three  gays,  two  women  and 
an  Asian.  "You  can't  win  unless  you 
have  infinitely  deep  pockets,"  he  tells 
us.  "A  public  hearing  would  have  cost 
$10,000  in  legal  fees,  and  the  judge  is 
an  employee  of  MCAD."  Mr.  Gordon 
told  the  Boston  Globe,  "I  had  the 
choice  of  being  raped  once  or  being 
raped  10  times." 

Meanwhile,  MCAD's  Mr.  Duffy 
plans  to  expand  his  sting  operation 
fivefold  next  year  and  target  "hun- 
dreds and  hundreds"  of  companies 
for  race,  age  and  gender  bias.  The  29- 
year-old  Mr.  Duffy  is  one  of  Governor 
Bill  Weld's  more  singular  appoint- 
ments. After  the  L.A.  riots  he  issued  a 
report  saying  that  the  cities  of  Massa- 
chusetts were  "urb<in  funeral  pyres" 
ready  to  explode  "at  the  slightest  in- 
cendiary spark." 

His  roughing  up  of  Boston  retailers 
was  applauded  by  Louis  Elisa  of  the 
local  NAACP,  who  said,  "It  sends  a 
message  out  there  that  others  could 
be  vulnerable  and  maybe  your  com- 
pany could  be  next  on  the  hit  Ust." 

No  doubt.  But  we  wonder  how 
much  real  discrimination  will  be 
remedied  in  the  process.  More  Ukely, 
it  will  only  foster  a  climate  of  intimi- 
dation aimed  at  making  everybody  in 
the  economy  adopt  quotas.  There's 
got  to  be  some  limit  on  bureaucratic 
policing  of  private  decision-making, 
even  if  a  few  genuine  racists  slip 
through  the  net.  Otherwise,  it  stops 
being  private  decision-making. 

The  Clinton  administration  is  set- 
ting off  resolutely  in  the  opposite  di- 
rection. Mr.  Ludwig's  initiative  may 
well  end  up  importing  "quota  games" 
into  the  business  of  allocating  credit. 
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Covert  Discrimination 
Uncovered  by  'Testing* 

Regarding  to  your  May  14  editorial 
"Diversity  Lending":  It  is  curious  to  me 
that  many  people  who  would  proudly  count 
themselves  among  the  "law  and  order" 
set  are  lacking  in  enthusiasm  when  it 
comes  to  aggressive  enforcement  of  ci- 
vil rights  laws.  A  case  in  point  is  the 
reaction  by  some  conservatives  to  the  use 
of  undercover  testers  to  ferret  out  discrimi- 
nation in  the  job  market. 

Last  summer,  the  Massachusetts  Com- 
mission Against  Discrimination  (MCAD), 
sent  matched  pairs  of  testers  -  one  black 
and  one  white  -  to  apply  for  jobs  in  the  Bos- 
ton area  and  record  exactly  how  they  were 
treated  when  they  applied  for  those  jobs. 
Your  editorial  wondered  "how  much  real 
discrimination"  such  a  program  would 
remedy.  Consider  the  evidence: 

Last  August,  a  young  white  man  walked 
into  the  Brooks  Brothers  store  in  the 
Back  Bay  of  Boston  to  apply  for  a  job.  He 
was  informed  that  there  was  a  position 
open,  was  given  an  application  to  fill  out 
and  was  told  to  return  to  the  store  with  a 
copy  of  his  resume. 

An  hour  later  a  second  young  man,  who 
is  black,  walked  into  the  same  Brooks 
Brothers  store  and  asked  the  same  man- 
ager whether  there  were  any  job  openings. 
He  was  told  no. 

The  two  testers  had  been  matched  to  be 
as  similar  a  pair  of  job  applicants  as  is 
possible:  They  were  the  same  age,  same 
height,  same  weight;  both  were  bright, 
personable,  well-groomed,  and  profes- 
sional; they  had  credentials  and  experi- 
ence that  are  indistinguishable.  They  were 
alike  in  every  important  way,  except  one: 
their  race.  And  despite  their  similarities, 
despite  the  fact  that  they  both  spoke  with 
the  same  manager,  despite  the  fact  that 
there  really  was  a  job  available,  the  black 
tester  wasn't  even  given  the  chance  to 
apply  for  it. 


Letters  to  the  Editor 


'  The  black  applicant  in  this  case  wasn't 
treated  rudely.  As  a  matter  of  fact, 
he  had  no  idea  that  anything  unusual  had 
occurred  when  he  applied  for  the  job.  The 
program  purposefully  kept  the  testers 
apart  from  each  other  in  order  to  avoid 
biasing  the  results.  The  black  tester  would 
never  even  have  known  there  was  a 
job  available,  much  less  that  his  race 
had  played  a  factor  in  preventing  him  from 
applying  for  that  job.  If  you  multiply  his 
experience  times  millions  of  black  job 
seekers  every  day,  you  begin  to  get  at  least 
a  partial  explanation  of  why  the  unemploy- 
ment rate  for  blacks  is  so  much  higher  than 
for  whites.  Without  testing,  much  discrimi- 
nation would  remain  undetected  and  im- 
possible to  prosecute. 

Discrimination  for  the  most  part  is 
covert  and  secret.  It  is  rare  that  a  case  of 
discrimination  brought  to  a  state  civil 
rights  agency  or  in  the  courts  involves  the 
"smoking  gun"  of  direct  evidence.  Em- 
ployers today  are  usually  too  sophisticated 
to  ever  betray  when  race,  age,  sex  or  any 
other  illegal  bias  intrudes  on  an  employ- 
ment decision. 

Based  on  the  experience  of  the  two  tes- 
ters, the  agency  brought  a  complaint  of 
race  discrimination  against  Brooks 
Brothers  and  another  Boston  retailer.  In 
doing  so  the  commission  was  merely  car- 
rying out  the  mandate  it  is  charged  with: 
enforcing  the  law. 

As  with  any  law  enforcement  agency, 
MCAD  lacks  the  resources  to  police  every- 
where, all  of  the  time.  It's  impossible  for 
the  MCAD  to  scrutinize  every  workplace - 
nor  should  it.  The  commission  relies  in- 
stead on  voluntary  compliance  with  state 
and  federal  civil  rights  law,  and  creating  a 
reasonable  fear  among  employers  that  if 
they  do  break  the  law,  they  will  be  caught, 
prosecuted  and  penalized.  That  is  what 
this  case,  and  employment  testing,  are 

about. 

Michael  Duffy 

Chairman 

Massachusetts  Commission 

Against  Discrimination 

Boston 
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way  to  ferret  out  discrimination  that  has  been  driven 
underground . 

2)  Most  of  the  cases  the  are  filed  at  the  Massachusetts 
Commission  (95%  roughly)  are  based  on  termination  of  employment, 
rather  than  failure  to  hire  cases.  (I  believe  the  experience  of 
the  EEOC  is  the  same  in  this  regard.)  The  reason  for  this  is  that 
job  seekers  are  in  a  very  difficult  position  to  bring  a  complaint 
of  discrimination  for  a  couple  of  reasons:  (a)  They  may  want  to 
avoid  being  branded  a  "troublemaker"  during  a  time  when  they  are 
trying  to  find  a  job  (b)  The  fact  that  they  are  job  hunting 
usually  means  that  they  lack  the  resources  to  successfully  bring 
a  complaint  (c)  They  lack  information.  In  the  case  of  the  Brooks 
Brothers  test,  the  African  American  tester  had  no  idea  that 
anything  unusual  or  illegal  happened  when  he  walked  out  of  the 
store.  Everyone  was  polite,  no  racial  epithets  were  shouted,  he 
was  simply  told  there  were  no  positions  available.  Until  he  was 
notified  several  days  later  about  the  experience  of  his  White 
counterpart,  he  had  no  inkling  that  either  a  job  was  available  or 
that  his  race  may  have  played  a  part  in  not  informing  him  of  that 
fact. 

3)  Testing  allows  discriminatory  practices  to  be  challenged  and 
prosecuted  by  entities  like  the  MCAD  (or  the  EEOC  for  that 
matter)  which  are  better  situated  to  bring  such  actions  than 
individual  complaints.  There  is  an  incredible  resource  mismatch 
between  most  individual  employers  and  individual  employees.  A 
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society  that  relies  exclusively  on  wronged  employees  bringing 
individual  cases  to  end  discrimination,  knowingly  consigns 
protected  class  individuals  to  bear  the  brunt  of  prejudice.  An 
organization  like  the  Commission  can  take  on  and  break  down 
discriminatory  barriers  thereby  making  life  easier  for  the 
protected  class  job  applicants  who  follow.  An  organizationlike 
the  Commission  can  better  'take  the  hit'  and  thereby  spare 
protected  class  job  seekers  the  harm  that  would  befall  them  if 
the  state  relied  solely  on  a  case-driven  system  to  eradicate 
discrimination . 

4)  Testing,  and  the  fear  by  employers  that  they  might  be  tested, 
ensures  greater  voluntary  compliance  with  Fair  Employment  laws. 
As  with  any  law  enforcement  agency,  the  Commission  lacks  the 
resources  to  police  everywhere  all  of  the  time.  It's  impossible 
for  the  Commission  to  scrutinize  every  workplace — nor  should  it. 
The  Commission  relies  instead  on  voluntary  compliance  with  state 
and  federal  civil  rights  law,  and  creating  a  reasonable  fear 
among  employers  that  if  they  do  break  the  law  they  will  be 
caught,  prosecuted  and  penalized.  After  the  Brooks  Brothers  case, 
at  least  one  Boston  law  firm  circulated  a  newsletter  to  its 
clients  warning  them  that  the  Commission  was  conducting 
employment  tests  and  that  they  had  best  review  their  hiring 
practices.  The  Massachusetts  Commission — with  its  47  employees 
and  $2  million  budget — could  not  have  achieved  this  level  of 
compliance  with  the  law  had  the  Legislature  increased  its  budget 
ten-fold. 
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5)  Testing  informs  the  public  debate  about  the  existence  of 
discrimination  with  concrete  evidence  about  the  differences  in 
treatment  experienced  by  protected  class  and  non-protected  class 
persons.  I  can't  tell  you  the  number  of  people.  White  people,  who 
came  up  to  me  after  the  Brooks  Brothers  case  went  public  to  say 
how  surprised  they  were  that  this  kind  of  thing  still  happened. 
There  is  a  belief  held  by  many  in  this  country  that 
discrimination,  to  the  extent  that  it  ever  existed,  was 
vanquished  in  the  1960 's  and  1970 's.  Testing  vividly  demonstrates 
in  black  and  white,  that  discrimination  is  alive  and  well  in 
America  in  the  1990 's,  and  that  we  have  to  be  ever  more  vigilant 
and  creative  in  rooting  it  out. 

The  key  to  the  effective  enforcement  of  civil  right  statutes  is 
credibility.  When  I  came  to  the  Massachusetts  Commission  in  1991, 
I  believe  that  it  had  a  substantial  credibility  problem,  and  was 
not  taken  seriously  by  Defendants  and  Complaining  parties  alike. 
An  editorial  in  the  Massachusetts  Lawyer's  Weekly  newspaper  in 
the  1980 's  appeared  under  the  headline  "Abolish  the  MCAD?".  It 
spoke  about  "the  incredible  and  inexplicable  delay  in  bringing 
matters  from  complaint  to  conclusion..."  and  concluded  that,  "the 
best  interests  of  the  Commonwealth  would  be  best  served  by 
abolition  of  this  agency."  In  May  of  1993  this  same  newspaper  ran 
an  editorial  (see  attached)  that  said  in  part,  "...we  note  a 
dramatic  improvement  in  the  delivery  of  services  by  MCAD  through 
a  variety  of  initiatives. . .MCAD  is  now  processing  cases  with 
considerable  dispatch  and  disposing  of  a  large  backlog  of  cases 
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with  remarkable  alacrity." 

What  was  responsible  for  this  turnaround?  I  believe  that  the  full 
story  is  told  in  the  charts  and  graphs  I  have  appended  to  my 
testimony.  Interestingly,  funding  levels  for  the  Commission 
peaked  in  the  1980 's  at  precisely  the  same  time  that  the  MCAD  was 
widely  considered  to  be  ineffective.  While  their  is  no  doubt  that 
a  certain  level  of  resources  is  necessary  to  fund  an  effective 
civil  rights  enforcement  agency,  all  of  the  problems  that  ail 
such  an  agency  will  not  necessarily  be  solved  by  money.  What  we 
have  done  at  the  Commission  is  aggressively  enforce  the  law.  With 
roughly  the  same  size  staff  and  budget  the  MCAD  more  than  doubled 
the  number  of  cases  it  resolved  from  1990  to  1993;  the  number  of 
public  hearings  increased  ten  fold  from  1991  to  1993;  the  number 
of  cause  findings  more  than  tripled,  and  the  dollar  value  of 
settlements  skyrocketed  from  less  than  one  to  close  to  eight 
million  dollars. 

The  Massachusetts  Commission  by  no  means  has  resolved  all  of  the 
challenges  that  it  faces.  Much  work  remains  to  be  done,  but  we 
have  created  a  problem-solving  entrepreneurial  spirit  within  the 
agency  that  will  ultimately  result  in  the  total  elimination  of 
the  agency's  backlog.  We  have  had  to  re-think  not  our  mission  but 
our  methodology,  for  ultimately  the  Commission  must  innovate  and 
adapt  if  it  is  to  remain  a  viable  civil  rights  enforcement 
agency. 
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Before  I  conclude,  please  allow  me  to  single  out  for  praise  some 
of  the  dedicated  employees  of  the  EEOC  who,  like  the  employees  of 
the  HCAD,  work  very  hard  for  very  little  recognition:  in  the 
Boston  office  Bob  Sanders  and  Anne  Giantonio;  in  New  York  Spencer 
Lewis  and  Joe  Alvarado;  and  in  D.C.  Godfrey  Dudley  and  James 
Troy. 
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Chairman  Owens.  Thank  you. 

Mr.  Lorber. 

Mr.  Lorber.  Thank  you,  Mr.  Chairman. 

Almost  30  years  to  the  day  that  the  Civil  Rights  Act  of  1964  was 
signed,  perhaps  even  more  importantly,  on  the  very  day  that  the 
coverage  of  the  Americans  with  Disabilities  Act  is  being  expanded 
to  include  employers  of  15  or  more  employees,  which  I  believe 
would  almost  double  the  reach  of  title  I  of  that  Act,  this  committee 
is  undertaking  a  review  of  the  structure  of  the  EEOC  to  determine 
whether  it  can  meet  its  mission.  I  think  the  short  answer  to  this 
question  is  no. 

We  have  heard  of  the  backlog.  The  numbers,  in  fact,  are  star- 
tling. Since  1989  the  number  of  charges  filed  with  the  Commission 
has  increased  over  57  percent  from  56,000  in  1989  to  88,000  in 
1993.  I  think  the  number  is  probably  projected  to  go  over  100,000 
by  1995.  The  backlog  has  increased  in  the  same  period  almost  38 
percent  from  53,000  to  over  73,000,  and  based  on  an  analj^ical 
method  that  both  the  EEOC  and  the  GAO  admit  is  conservative, 
in  a  report  that  GAO  issued  in  February  of  this  year,  they  project 
the  backlog  to  reach  171,000  charges  by  1997.  If  the  Federal  Em- 
ployee Fairness  Act  is  enacted  the  backlog  will  undoubtedly  become 
greater.  So  I  think  you  have  a  problem  of  an  agency  that  simply 
cannot  meet  its  responsibilities. 

There  is  a  human  factor  to  this  backlog,  and  the  human  factor 
is  employees  or  applicants  who  believe  they  were  wronged,  yet 
have  to  wait  years  perhaps  for  some  final  adjudication,  which  in 
most  instances  does  not  come.  There  is  another  impact  of  this  back- 
log, and  that  is  on  employers.  In  DC,  if  a  charge  is  rated  as  number 
1,  they  receive  the  charge  and  have  to  respond;  nevertheless,  they 
can't  and  do  not  know  how  the  charge  is  labeled.  So  their  response, 
if  they  take  this  responsibility  seriously,  is  one  of  significant  ex- 
penditure of  resources,  both  of  money  and  of  staff  time.  So  this  is 
a  problem  that  affects  both  employees  and  employers,  and,  more 
importantly,  affects  the  credibility  of  the  equal  employment  effort. 

We  are  not  criticizing  the  EEOC.  This  is  a  mission  impossible 
which — I  think  it  is  clear  by  now,  certainly  from  the  testimony 
today — is  a  mission  that  this  Commission  cannot  meet.  The  issue 
is  to  find  another  method  to  resolve  the  complaints  of  individuals. 
We  have  heard  of  various  methods. 

I  remember  when  Delegate  Norton  was  chair  of  the  EEOC  she 
instituted  a  system  to  deal  with  what  was  then  deemed  to  be  a 
crushing  backlog.  She  established  an  office  in  Philadelphia,  and  she 
sent  up  every  case  to  be  reviewed.  Subsequently,  the  Congress  had 
to  pass  the  Age  Discrimination  Complaints  Act  to  recall  cases  that 
fell  through  the  cracks.  It  was  an  effort  to  reduce  a  backlog  which 
was  criticized  because  individuals'  rights  were  not  being  dealt  with. 

When  Justice  Thomas  chaired  the  Commission — and  I  will  speak 
now  on  an  administrative  level — he  attempted  to  deal  with  the 
backlog.  He  also  attempted  to  deal  with  the  criticism  of  Ms.  Nor- 
ton's efforts  and  instituted  the  "every  complaint  must  be  examined" 
policy.  That  has  been  criticized,  we  have  heard  that  today,  because 
they  didn't  deal  with  systemic  problems  and  they  backlogged  the 
Commission. 
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I  think  the  results  of  both  efforts  by  these  individuals — ^whatever 
their  ideology,  these  were  certainly  competent  individuals — is  elo- 

3uently  stated  by  the  results  of  the  backlog  today.  No  effort  has  re- 
uced  the  backlog. 

I  think  then  the  purpose  of  this  committee's  hearing  should  be 
to  examine  another  means  to  deal  with  this  problem.  What  we 
have  established  and  certainly  what  was  established  in  1991  was 
then  called,  and  I  think  is  more  so  today,  a  legal  lottery.  Plaintiffs 
may  or  may  not  get  their  day  in  court;  they  may  or  may  not  get 
their  right  to  these  damages  we  were  told  would  resolve  the  issue; 
in  almost  every  instance  they  are  not  getting  it.  Again,  we  have 
standing  before  the  Commission  the  Americans  with  Disabilities 
Act,  probably  the  most  significant  legislation  passed  by  this  Con- 
gress in  25  years,  unaddressed  for  the  most  part  in  the  first  panel, 
causing  the  backlog.  The  cases  are  piling  in.  These  are  new  and 
novel  issues,  and  yet  we  are  told  you  could  handle  it  with  litiga- 
tion, and  I  think  that  is  not  the  case. 

I  would  like  to  recommend  five  suggestions  for  consideration  on 
how  to  deal  with  these  problems.  The  first  is,  the  current  EEOC 
structure,  I  think,  makes  no  sense.  The  agency  is  a  bureaucracy  in 
commission  form  without  a  commission's  function.  It  is  unclear 
what  purpose  the  four  commissioners  serve,  unless,  of  course,  the 
chairman  gives  them  something  to  do.  I  think  the  EEOC  should  ei- 
ther be  restructured  in  format  of  other  regulatory  agencies  with  an 
administrator  and  a  general  counsel  and  an  assistant  adminis- 
trator for  enforcement  or  the  Commission  be  given  a  Commission's 
function.  That  might  be  possible  as  I  will  try  to  set  forth. 

Secondly,  the  duplication  of  agencies  on  the  Federal,  State,  and 
local  level  makes  no  sense.  We  have  heard  from  Chairman  Duffy 
about  the  progress  he  had  made  in  Massachusetts.  Any  case  filed 
in  Massachusetts  with  the  EEOC  would  be  referred  to  his  Commis- 
sion; yet,  the  EEOC  will  retain  jurisdiction,  and  when  his  Commis- 
sion finishes  their  review  it  is  going  to  go  back  to  the  EEOC  for 
another  review,  and  vice  versa. 

It  seems  to  me  that  if  a  case  is  referred  to  a  State,  the  EEOC 
should  say  its  review  is  concluded  and  let  the  State  Commissions, 
which  are  doing  apparently  an  excellent  job,  process  the  case  and 
deal  with  it.  Having  joint  jurisdiction  makes  absolutely  no  sense. 
Speaking  on  behalf  of  employers,  we  do  have  occasions  where  we 
respond  to  the  State.  The  case  is  sent  back  to  the  EEOC  and  we 
get  additional  requests  for  information  from  the  EEOC.  It  is  very 
difficult  to  explain  to  an  employer  why  they  are  responding  twice 
to  the  same  charge. 

Third — and  in  terms  of  overlap  I  think  you  have  to  look  also  at 
the  Federal  effort— we  have  the  EEOC  and  we  have  the  OFCCP, 
which  have  joint  jurisdiction.  Most  employers  are  Federal  contrac- 
tors or  subcontractors.  The  OFCCP  has  800  people.  They  are  at- 
tempting to  handle  individual  complaints.  That  makes  absolutely 
no  sense.  They  don't  have  the  staff  or  the  resources.  They  have  five 
compliance  officers  in  Los  Angeles,  six  in  New  York.  They  can't  do 
their  job.  Why  are  they  handling  individual  complaints  at  all? 

The  Justice  Department  handles  public  employers.  In  1972  the 
Congress  said  keep  the  U.S.  CJovemment  suing  the  public  employ- 
ers. The  Justice  Department  is  essentially  a  free-wheeling  body.  It 
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may  or  may  not  follow  the  EEOC's  guidance;  it  may  or  may  not  fol- 
low the  EEOC's  precedence;  and  oftentimes  the  cases  that  come  be- 
fore the  Congress  are  public  sector  cases. 

When  you  think  of  the  affirmative  action  cases  in  the  eighties  in 
which  the  EEOC  wasn't  involved  and  yet  title  VII  is  involved,  and 
I  think  you  have  to  look  at  that  overlap  and  the  duplication  of  ef- 
fort. There  is  no  single  focus  of  Federal  responsibility  for  equal  em- 
ployment law. 

Third,  the  EEOC  review  process,  I  think,  is  without  meaning.  If 
they  are  going  to  undertake  a  review,  if  they  are  going  to  ask  for 
position  statements,  if  they  are  going  to  ask  a  respondent,  an  em- 
ployer, to  respond,  if  they  issue  a  no  probable  cause  determination, 
I  suggest  the  case  should  be  over.  Right  now  it  is  meaningless. 

Ninety  days  after  that  determination  is  issued  a  complainant 
could  go  to  court.  We  either  make  this  review  a  meaningful  review 
or  simply  get  rid  of  it.  If  people  want  to  go  to  court,  then  don't  use 
the  government  as  a  free  discovery  tool. 

Right  now  we  have  an  enormously  expensive  process  which  sim- 
ply leads  to  backlogs.  People  will  come  before  you  for  years  to  come 
bemoaning  the  backlog  and  saying  there  is  nothing  that  can  be 
done  about  it.  Yet,  we  have  an  intake  process  that  makes  no  sense. 

I  would  simply  point  out  there  is  an  article  by  Mike  Royko,  a  col- 
umnist in  Chicago,  which  talks  about  an  individual  who  came  in 
and  S£dd  she  had  an  implant  in  her  tooth,  a  talking  chip,  £ind  said 
she  wasn't  hired  because  this  chip  was  in  her  tooth.  She  told  that 
to  the  employer.  She  went  to  the  EEOC,  filed  an  ADA  complaint, 
and  the  EEOC  in  Chicago  sent  that  employer  the  charge.  The  em- 
ployer is  responding. 

Anyone  could  laugh  at  this,  except  if  you  want  employers  to  take 
this  seriously,  then  EEOC  has  to  monitor  those  complaints  and  not 
send  out  frivolous  complaints;  or  if  they  just  send  out  everything 
you  can't  expect  an  employer  to  respond  fully  to  every  charge  and 
deal  with  it. 

I  think  that  was  a  frivolous  case  which  made  no  sense.  I  think 
it  probably  demeaned  the  ADA  which  wasn't  meant  to  deal  with 
talking  implants  in  your  molar. 

Fourth,  the  backlog.  The  backlogs  we  heard  are  unconscionable, 
and  I  think  they  are.  The  question  then  is,  how  do  you  deal  with 
it?  I  think  Professor  Craver  talked  about  it.  I  gather  this  will  be 
a  subject  of  further  exploration  by  this  committee.  But  ADR  is 
clearly,  in  my  own  view  and  the  view  of  employers,  the  way  out  of 
this  morass.  I  don't  mean  this  is  a  unilaterally  imposed  ADR  sys- 
tem where  employees  find  out  after  the  fact  they  have  given  up 
their  rights.  ADR  means  more  than  arbitration;  it  means  mediation 
and  conciliation;  it  means  notice  to  employees. 

I  would  have  no  problem — again,  I  speak  for  myself,  not  my  cli- 
ents— were  there  standards  for  ADR.  What  would  constitute  viable 
ADR?  What  would  constitute  acceptable  ADR?  I  know  of  employers, 
for  example,  who  pay  for  attorneys  fees,  up  to  10  hours  for  an  em- 
ployee to  bring  a  case,  and  it  has  apparently  been  very  successful. 
The  point  here  is  that  what  you  want  is  a  resolution  of  these  issues 
and  not  court  cases. 
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Finally,  I  think  there  should  be  a  major  overhaul  of  the  adminis- 
trative structure.  This  is  a  fascinating  chart.  You  have  very  few 
people  spread  over  very  many  boxes.  It  doesn't  make  any  sense. 

I  think  four  years  ago  before  this  committee  one  of  your  col- 
leagues, former  Representative  Bartlett,  who  is  now  a  mayor  and 
I  guess  is  facing  this  problem  on  a  day-to-day  basis,  introduced  a 
bill,  the  Fair  Employment  Reform  and  Consolidation  Act.  It  had  a 
lot  of  provisions  in  it,  one  of  which  would  have  created  an  NLRB- 
type  system  that  Professor  Carver  talked  about.  Chairman  Haw- 
kins indicated  then  it  had  some  merit,  at  least  deserved  some  ex- 
ploration, and  in  the  heat  of  the  Civil  Rights  Act  that  did  not  occur. 

I  think,  however,  that  if  you  move  to  that  type  of  a  system  in 
conjunction  with  AI)R,  let  the  Commission  take  the  cases  it  be- 
lieves important,  let  it  refer  those  cases  to  an  approved  ADR  mech- 
anism where  any  employer  has  it.  You  can  move  to  resolve  this — 
at  least  move  the  cases  along  and  have  the  current  cases  resolved 
in  a  timely  fashion.  The  Occupational  Safety  and  Health  Adminis- 
tration works  by  AU's.  Most  Federal  regulatory  agencies  work 
that  way,  and  I  think  it  is  the  better  way  to  go. 

Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Lorber  follows:] 
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LAWRENCE  Z.  LORBER 

Mr.  Chairman,  members  of  the  subcommittee,  my  name  is 
Lawrence  Lorber.   I  am  pleased  to  be  asked  to  participate  in 
today's  hearing  regarding  the  EEOC  and  possible  methods  of 
improving  its  performance.   My  own  background  may  be  of  some 
interest  to  the  Committee.   I  am  currently  in  private  practice 
with  the  Law  Firm  of  Verner,  Liipfert,  Bernhard,  McPherson  &  Hand 
where  my  practice  is  heavily  devoted  to  employment  law  issues. 
During  the  course  of  my  career  in  private  practice,  I  had 
significant  involvement  with  some  of  the  major  legislative 
accomplishments  in  the  equal  employment  area  including  the 
Americans  with  Disabilities  Act  and  the  Civil  Rights  Act  of  1991. 
Prior  to  my  private  practice  experience,  I  held  a  number  of 
positions  at  the  Department  of  Labor  including  that  of  Deputy 
Assistant  Secretary  and  Director  of  the  Office  of  Federal 
Contract  Compliance  Programs  from  1975-1977.   During  that  time, 
the  regulations  inaugurating  the  §503  program  under  the 
Rehabilitation  Act  were  issued  and  the  first  effort  to 
reformulate  the  regulations  under  E.O.  11246,  as  amended, 
commenced.  In  addition,  a  significant  enforcement  program  was 
undertaken.   Thus,  it  is  with  a  long  background  and  involvement 
in  equal  employment  issues  including  administering  a  major  agency 
and  representing  employers  with  respect  to  equal  employment  I 
come  before  you. 

Almost  30  years  to  the  day  that  the  Civil  Rights  Act  of  1964 
was  signed,  and  on  the  day  that  the  coverage  of  the  Americans 
with  Disabilities  Act  is  being  expanded  to  Include  employers  of 
15  or  more  employees,  this  Committee  is  undertaking  a  necessary 
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review  of  the  structure  of  the  EEOC  to  determine  whether  it  can 
meet  its  mission.   The  short  answer  to  this  question  is  no.   As 
currently  structured,  the  Commission  faces  a  growing  backlog 
which  simply  cannot  be  alleviated  under  the  current  conditions. 
The  truth  of  this  problem  lies  in  the  numbers.   In  February,  the 
GAO  issued  its  report  and  findings  on  the  EEOC's  administrative 
process.   The  data  was  startling.   Since  1989,  the  number  of 
charges  filed  with  the  EEOC  has  increased  over  57%  from  56,000  in 
1989  to  88,000  in  1993.   Similarly,  the  backlog  of  charges 
carried  over  from  fiscal  year  1993  to  fiscal  year  1994  increased 
38%  from  almost  53,000  to  over  73,000.   And,  based  on  an 
analytical  method  that  both  the  EEOC  and  GAO  admit  is 
conservative,  the  backlog  is  expected  to  reach  171,000  charges  by 
1997.   And,  if  the  Federal  Employee  Fairness  Act  is  enacted,  the 
backlog  will  undoubtedly  become  greater. 

While  these  numbers  are  cause  for  concern,  the  human 
dimension  of  thwarted  expectation,  wasteful  responses,  and  the 
blatant  unfairness  to  charging  party  and  respondent  alike  of  a 
system  which  encourages  the  filing  of  complaints  and  requires 
responses  to  those  complaints  only  to  have  the  process  fall  into 
the  black  hole  of  the  EEOC's  backlog  cannot  be  underestimated. 
Think  of  the  person  who  truthfully  believes  that  he  or  she  was 
unfairly  denied  promotion  because  of  her  race,  sex,  age,  or 
physical  condition.   They  must  work  with  colleagues  and 
supervisors  knowing  that  they  have  a  complaint  pending  somewhere 
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which  claims  they  were  denied  a  promotion  because  of  allegedly 
illegal  actions  by  those  same  colleagues.   And  think  of  the 
employer  which  has  to  answer  the  charge,  represents  its  position 
fully  with  explanations  for  the  rationale  behind  the  contested 
personnel  decision  and  then  waits  for  a  year  or  two  to  get  a 
response,  which  might  be  a  request  for  additional  information. 
Both  parties  are  left  in  a  cruel  limbo  with  the  employee  putting 
his  or  her  career  on  hold  hoping  for  a  favorable  resolution  and 
the  employer  spending  its  resources  answering  disjointed 
inquiries  or  putting  its  own  personnel  plans  on  hold  until  the 
complaint  is  resolved. 

Nor  does  the  process  end  at  the  administrative  level. 
Regardless  of  the  EEOC's  administrative  determination,  the 
charging  party  may  in  any  event  take  the  next  step  and  move  the 
complaint  to  federal  court,  where  the  waiting  process  starts  all 
over  again.   Only  this  time,  both  parties  are  spending  a  lot  more 
of  their  own  resources  in  a  federal  court  suit,  where,  in  some 
jurisdictions,  the  wait  to  get  into  court  for  a  civil  case  is 
years. 

This  commentary  should  not  be  taken  as  a  criticism  of  the 
EEOC  or  its  personnel.   Given  its  mission  impossible,  the  EEOC 
attempts  to  move  the  process  along  as  best  as  it  can.   Yet,  the 
Commission's  personnel  must  in  some  way  envy  the  eternal  plight 
of  Sisyphus.   In  that  myth,  Sisyphus  is  condemned  to  push  the 
rock  to  the  top  of  the  hill  only  to  have  it  roll  back  to  the 


-  3  - 


167 


bottom.   The  EEOC  may  consider  itself  lucky  if  it  moves  the  rock 
at  all. 

The  challenge  then  is  to  find  another  method  to  resolve  the 
complaints  of  individuals  who  believe  that  their  rights  were 
violated  and  afford  due  process  to  employers  who  believe  that 
they  acted  within  the  law.   I  believe  that  tinkering  with  the 
current  system  will  not  resolve  the  underlying  problem.   Nor  is 
this  a  partisan  issue  which  can  be  resolved  in  a  Democrat  or 
Republican  solution.   When  Delegate  Norton  was  Chair  of  the 
Commission,  she  instituted  several  initiatives  to  reduce  the 
backlog.   Her  efforts  met  with  criticism  because  it  was  alleged 
that  complaints  were  dismissed  merely  to  reduce  the  backlog. 
When  Justice  Thomas  chaired  the  Commission,  he  spent  considerable 
time  attempting  to  streamline  the  system  yet  also  promised  that 
each  complaint  would  be  fully  investigated.   He  was  criticized 
for  neglecting  systemic  cases  and  for  burdening  the  complaints 
process.   Both  of  these  talented  and  dedicated  people  spent  much 
of  their  tenure  attempting  to  get  the  EEOC  to  function.   The  data 
I  cited  at  the  beginning  of  this  testimony  stands  as  eloquent 
witness  to  the  results  of  these  efforts. 

In  dealing  with  the  structure  and  enforcement  authority  of 
the  EEOC,  the  focus  must  be  on  resolution  of  complaints,  not 
encouragement  of  litigation.   With  all  respect.  Congressional 
action  promising  all  persons  their  day  in  court  is  an  empty  and 
cynical  promise.   In  some  jurisdictions,  a  plaintiff  may  have  a 
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better  chance  at  winning  the  lottery  than  getting  their  charges 
heard  promptly  and  effectively. 

What  then  are  the  specific  issues  and  possible  means  of 
resolving  them: 

1.  The  Current  EEOC  Structure  Makes  Mo  Sense.   The  Agency 
is  a  bureaucracy  in  Commission  form  without  a  commission's 
function.   It  is  unclear  what  purpose  the  four  Commissioners 
serve  except  to  stake  out  secondary  issues  and  hope  the  Chairman 
supports  their  initiative.   EEOC  should  either  be  restructured  in 
the  format  of  other  regulator's  functions  or  given  a  commission's 
purpose.   As  I  will  discuss,  I  think  that  the  Commission  form 
makes  sense  if  properly  utilized. 

2.  Tbe  Duplication  of  Agencies  on  tbe  Federal,  State  and 
Local  Level  Makes  No  Sense.   Plaintiffs  get  multiple  bites  at  the 
apple,  employers  face  the  problem  of  responding  at  multiple 
levels.   While  the  end  result  of  multiple  administrative  reviews 
might  be  the  same,  the  duplication  of  effort  is  a  wasteful  cost 
which  takes  time  away  from  meaningful  human  resources  management 
and  keeps  an  individual  in  doubt  as  to  the  resolution  of  his/her 
charge.   If  the  EEOC  has  jurisdiction,  the  state  and  local 
agencies  should  yield.   If  the  EEOC  sends  a  case  to  a  state  or 
local  agency,  the  federal  role  should  be  concluded. 

Too,  review  should  be  given  to  the  multiple  federal 
agencies.   The  EEOC  handles  private  sector  employment  issues. 
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But  so  does  the  OFCCP  with  respect  to  federal  contractors.   That 
overlap  and  duplication  should  be  examined.   In  particular,  if 
the  OFCCP  is  to  be  maintained,  it  should  have  no  role  with 
respect  to  individual  complaints.   The  potential  disruption  of  a 
federal  procurement  action  because  an  individual  may  believe  his 
or  her  employment  was  not  advanced  fairly  makes  no  sense.   If  the 
OFCCP  is  to  have  a  role,  it  is  to  work  with  the  job  training  and 
employment  data  collection  resources  at  the  Department  of  Labor 
to  enhance  reasonable  affirmative  action.   In  our  diverse  and 
rapidly  changing  workplace,  managing  and  enhancing  diversity 
seems  more  important  than  another  understaffed  agency 
investigating  charges  on  a  random,  ad  hoc  basis.   If  there  are 
systemic  problems  which  impact  on  the  ability  of  a  contractor  to 
hire  from  the  most  diversified  workforce,  then  the  OFCCP  might 
have  a  role.   But  as  it  is  currently  run,  the  OFCCP  is  basically 
a  small  shadow  of  the  EEOC  with  a  duplicative  function  and  it  is 
not  performing  its  main  mission  as  an  agency  whose  job  it  is  to 
promote  workforce  diversity. 

The  Department  of  Justice  handles  public  employers.   While 
there  may  be  merit  in  having  the  Justice  Department  litigating 
against  public  jurisdictions,  there  is  no  merit  in  having  that 
agency  disregard  settled  EEOC  policy  and  strike  out  on  its  own. 
The  very  able  and  creative  lawyers  at  Justice  may  cringe  at 
taking  direction  from  the  EEOC,  but  they  should  have  no  license 
to  act  on  the  freewheeling  basis  they  currently  do.   In  fact,  one 
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issue  which  must  be  addressed  is  the  policy  at  Justice  of 
strait jacketing  jurisdictions  into  endless  extensions  of  consent 
decrees  so  that  the  Justice  Department  can  maintain  perpetual 
oversight  over  the  employment  practices  of  those  jurisdictions. 
Some  of  those  consent  decrees  are  well  into  their  second  decade. 
This  policy  should  end.   Justice,  if  it  is  to  maintain  a  role  in 
employment  matters,  must  follow  the  EEOC  on  a  policy  level,  and 
there  must  be  required  sunset  of  its  consent  decrees. 

3.    The  EEOC  Review  Process  as  Currently  Applied  is  Without 
Meaning.   Without  a  Commission  role,  the  EEOC  spends  its  time  and 
effort  collecting  statements,  investigating  charges,  and  issuing 
determinations.   Yet  those  determinations  are  without  legal 
impart.   The  vast  majority  of  charges  result  in  determinations  of 
no  probable  cause.   Yet,  those  determinations  do  not  end  the 
process.   Plaintiffs  can  and  do  file  a  lawsuit  and  the  process 
starts  all  over  again.   It  is  difficult  to  explain  to  an  employer 
which  diligently  responds  to  a  charge,  presents  its  rationale, 
and  then  receives  a  determination  of  no  probable  cause,  often  a 
year  or  more  later,  that  it  can  expect  a  federal  lawsuit  within 
90  days.   Thus,  an  interim  step  should  be  a  jurisdictional 
prerequisite  of  a  probable  cause  finding  before  a  case  can  be 
pursued  in  court.   This  will  add  integrity  to  the  process  and 
force  a  discipline  on  complaining  parties  and  responding 
employers  as  well  as  the  EEOC.   Complaining  parties  should  not 
use  the  EEOC  process  as  a  means  of  building  their  case,  as  they 
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currently  do.   If  an  intake  officer  believes  that  there  is  no 
case,  that  individual  should  be  empowered  to  reject  the 
complaint.   In  this  manner,  employers  will  not  have  to  answer 
nonsensical  complaints,  such  as  that  recently  highlighted  by  Mike 
Royko  regarding  the  talking  molar  implant  and  individuals  can  be 
told  in  the  proper  circumstances  that  being  unhappy  does  not  mean 
that  a  law  may  have  been  violated. 

4.    The  Backlogs,  Delays  and  Duplication  are 
Onconscionable.   The  EEOC  in  its  current  format,  and  with  a 
realistic  expectation  of  future  limited  resources,  will  simply 
sink  further  into  the  backlog  of  charges.   Thus,  efforts  should 
be  made  to  look  for  expedited  means  of  resolving  employment 
complaints.   After  all,  the  idea  behind  Title  VII  and  the  other 
anti-discrimination  laws  was  to  get  the  individual  back  to  work, 
not  into  court.   The  EEOC  was  created  to  be  an  agency  of 
mediation  and  conciliation.   Thus,  the  law  included  measured 
remedies  to  make  the  person  whole.   Since  1991,  with  the 
inclusion  of  punitive  damages,  complainants  have  every  incentive 
to  ignore  conciliation,  hoping  instead  for  a  jury  awarded  golden 
handshake.   To  attempt  to  break  this  litigation  cycle,  the 
Congress  and  the  Commission  should  encourage  the  use  of  fair, 
alternative  dispute  resolution  mechanisms.   To  address  this  issue 
comprehensively  will  require  its  own  hearing,  but  I  would  like  to 
offer  some  initial  thoughts. 
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ADR  means  much  more  than  arbitration.   In  fact,  a  workable 
ADR  system  which  has  credibility  with  employees  and  managers  will 
resolve  most  cases  at  a  stage  much  before  the  recourse  to 
arbitration.   Mediation,  neutral  fact  finding,  indeed  simple 
dispute  resolution  mechanisms  should  solve  the  vast  majority  of 
complaints.   Employers  must  understand  that  these  systems  have  to 
be  fair  in  fact  and  perception  to  employees.   And  employees  must 
be  given  fair  notice  of  the  existence  of  the  ADR  system.   Those 
employers  who  have  instituted  such  systems  have  a  remarkable 
record  of  settling  issues  fairly  and  promptly.   We  should  not 
make  a  federal  case  out  of  every  employment  dispute.   Yet,  that 
is  what  our  current  system  does. 

5.   There  Should  B«  A  Major  overhaul  of  the  Adninistrative 
structure  of  Our  Anti-Discrimination  Bureaucracy.   In  1990, 
during  the  height  of  the  heated  debate  over  the  Civil  Rights  Act 
amendments,  former  Representative  Bartlett  introduced  HR  4889 
this  Committee,  the  Fair  Employment  Reform  and  Consolidation  Act 
which  would  have  created  an  NLRB  type  structure  for  the 
resolution  of  statutory  discrimination  claims.   The  bill  would 
also  have  consolidated  the  morass  of  antl-dlscrlmlnatlon  laws 
Into  one  coherent  statutory  scheme.   Chairman  Hawkins  Indicated 
that  the  bill  deserved  consideration.   In  the  heat  of  the  Civil 
Rights  Act  fight,  no  such  consideration  occurred.   While  it  may 
be  too  late  in  the  day  to  expect  a  consolidation  of  all  of  the 
current  discrimination  laws,  it  should  be  a  principle  focus  of 
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this  Committee  to  make  the  structural  changes  necessary  to  keep 
the  system  above  water.   Given  the  limited  resources  available  to 
the  agency,  a  functional  change  as  outlined  in  the  Fair 
Employment  Reform  Act  may  be  the  precise  change  necessary  to 
appropriately  utilize  the  resources  available,  and  to  deliver  on 
the  promise  of  the  equal  employment  revolution. 

However,  merely  creating  an  NLRB  type  system  on  top  of  the 
current  function  will  not  achieve  a  measurable  improvement. 
Thus,  like  the  NLRB  process,  the  EEOC  review  must  serve  a  viable 
gatekeeper  role.   If  the  complaint  is  determined  to  be  without 
merit,  the  issue  should  be  over.   A  General  Counsel  type  charge 
should  be  necessary  to  allow  the  complaint  to  proceed,   with  the 
vast  numbers  of  complaints,  it  is  probably  not  realistic  to 
expect  the  EEOC  to  be  given  the  resources  necessary  to 
administratively  adjudicate  all  cases.   However,  the  Commissibn 
should  set  standards  for  appropriate  ADR  mechanisms  and  then 
refer  cases  involving  employers  who  utilize  such  approved  ADR  to 
the  dispute  resolution  process.   If  a  case  presents  a  novel  or 
important  issue  which  the  General  Counsel  believes  should  be 
settled  on  a  precedential  basis,  the  case  can  be  processed 
through  an  administrative  adjudication  with  the  Commission 
serving  an  appropriate  role  as  final  administrative  adjudicator. 
Appeals  of  legal  issues  can  go  to  the  Courts  of  Appeal  or  perhaps 
be  consolidated  in  the  Federal  Circuit  for  uniformity  of  result. 
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While  this  structure  does  not  represent  a  panacea,  it  should 
speed  the  process,  cut  the  transaction  costs,  and  give  all 
parties  a  better  sense  of  fair  treatment.   I  must  mention  that 
this  type  of  process  has  been  criticized  as  denying  complainants 
their  day  in  court.   In  fact,  it  is  a  rare  complainant  who  ever 
sees  the  inside  of  a  court  room  within  years  of  the  complaint. 
This  process  will  speed  adjudication,  which  should  be  the  prime 
concern  of  the  Congress.   And,  it  must  be  noted  that  the  Congress 
has  yet  to  extend  to  its  own  employees  the  right  to  judicial,  or 
even  neutral  administrative  adjudication. 

These  thoughts  are  not  interdependent.   But  they  represent 
suggestions  for  changing  a  system  which  clearly  needs  change.   It 
would  be  a  shame  were  this  Committee's  efforts  to  be  a  mere 
rehashing  of  slogans  and  invective.   Rather,  the  goal  must  be  to 
assure  that  the  rights  established  by  law  be  realized,  that  the 
government  assist  this  goal  rather  than  be  an  impediment,  and 
that  employment  issues  be  rationally,  rapidly  and  fairly 
resolved.   The  Congress  should  not  be  in  the  business  of  keeping 
employment  lawyers,  whether  they  represent  plaintiffs  or 
defendants,  busy.   Rather,  the  Congress  should  try  to  assist  in 
the  maintenance  of  a  workplace  where  employees  believe  that  they 
can  get  a  fair  review,  and  employers  don't  get  trapped  in  a 
bureaucratic  maze  of  endless  submissions  and  governmental 
irresolution. 
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Chairman  Owens.  Thank  you. 

Ms.  Groodman, 

Ms.  GrOODMAN.  Grood  aftemoon,  Mr.  Chairman  and  members  of 
the  committee. 

The  National  Employment  Lawyers  Association  is  very  pleased  to 
have  an  opportunity  to  comment  on  the  proposals  for  restructuring 
or  finding  new  techniques  to  enhance  the  efficiency  of  the  EEOC, 
and  we  have  made  a  number  of  very  specific  suggestions  to  you 
starting  on  page  7  of  my  prepared  comments. 

But  I  would  like  to  take  the  very  few  minutes  that  I  have  for  this 
oral  presentation  to  make  comments  about  the  restructuring  of  the 
EEOC  along  the  lines  of  the  NLRB  including  establishment  of  an 
administrative  law  judge  system. 

NELA,  the  National  Employment  Lawyers  Association,,  respect- 
fully suggests  that  the  ALJ  system  would  not  alleviate  the  current 
backlog,  would  not  make  justice  more  efficient,  would  not  get  you 
to  more  individual  cases,  and  indeed  would  undermine  the  very 
basic  change  of  the  Civil  Rights  Act  of  1991  which  was  the  provi- 
sion of  trial  by  jury. 

We  are  quite  surprised  that  at  this  stage,  after  many  years  of 
struggle  to  obtain  trial  by  jury,  we  are  now  reverting  to  going  to 
an  administrative  law  judge  system,  which  quite  truthfully  in  the 
past  as  succumbed  to  a  greater  morass  than  the  EEOC  and  has 
often  been  blighted  by  political  persuasions. 

We  agree  with  Mr.  Lorber  about  the  necessity  to  turn  to  ADR, 
particularly  mediation,  and  I  note  with  interest  what  Ms.  Reilly 
had  said,  that  the  most  difficult  problem  they  have  is  resolving 
quickly  those  intermediary  cases,  individual  cases,  what  they  des- 
ignate number  2  or  3  and  I  suggest  to  you — let  me  just  step  back 
a  moment  and  say  that  we  on  the  plaintiffs  side  have  searched  out 
mediation,  we  would  like  to  mediate  cases,  we  would  like  to  resolve 
cases. 

I  have  been  practicing  in  this  area  for  22  years  now,  and  I  have 
handled  thousands  of  cases.  I  must  say  with  pride  that  I  have  re- 
solved 95  percent  of  the  cases  that  we  handle.  I  have  resolved  them 
either  with  million-dollar  settlements  on  class  action,  multimillion- 
dollar  class  actions,  or  simple  individual  cases  where  what  I  get  for 
my  client  is  a  letter  of  reference  because  maybe  that  is  what  is 
going  to  resolve  the  problem. 

However,  the  way  I  am  able  to  resolve  these  cases  is  that  my  ad- 
versary is  aware  of  the  fact  that  I  have  done  an  investigation.  I 
know  the  facts,  and  if  they  don't  resolve  it  in  a  satisfactory  way, 
I  will  litigate.  EEOC  now  has  that  very  effective  weapon  that  if  the 
employer  knows  that  where  there  is  a  case  of  some  merit,  some 
greater  merit  or  lesser  merit,  that  EEOC  will  litigate  that  issue, 
will  go  to  the  mat  on  that  issue.  Then  they  will  get  people  to  re- 
solve the  case. 

Right  now,  EEOC  does  not  have  that  club  because  it  neither  has 
the  funding,  the  organizational  structure,  or  up  till  recently,  the 
will  to  take  on  these  cases. 

We  suggest  that  the  AU  system  is  not  going  to  enhance  EEOC's 
efficiency  to  enforce  this  mandate.  The  ALJ  is  just  a  substitution 
for  court.  In  order  to  bring  something  before  the  AU  you  must  do 
all  the  things,  investigation  and  preparation,  for  litigation  that  you 
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have  to  bring  before  the  court,  so  you  still  have  all  that  time-con- 
suming work  that  has  to  be  accomplished  in  order  to  go  before  an 
ALJ. 

If  the  EEOC  cannot  handle  its  present  case  load  and  is  every 
year  increasing  its  backlog,  why  do  we  want  to  encumber  the  sys- 
tem with  another  layer  of  bureaucracy?  Indeed,  we  estimate  that 
it  would  take  the  EEOC  at  least  another  three  years  just  to  figure 
out  the  policy  and  procedures  to  implement  an  AU  system.  That, 
to  us,  does  not  make  sense  under  the  current  structure.  We  would 
rather  try  and  revamp  the  whole  thing.  Let  us  just  empower  the 
EEOC. 

The  NLRB  has  not  been  the  great  panacea  one  would  hope  that 
it  would  be.  I  would  suggest  that  this  committee  look  at  the  hear- 
ings that  you  have  held.  Although  I  am  not  sure,  I  believe  there 
were  joint  hearings  that  were  held  in  1984  where  the  overwhelm- 
ing testimony  was  that  the  NLRB  was  not  effective,  that  it  was  not 
getting  to  complaints,  that  it  was  terribly  backlogged,  and  was  tak- 
ing as  many  as  eight  years  to  get  matters  resolved  by  the  NLRB. 

The  one  thing  that  they  do  better — and  that  might  be  because 
they  have  a  rapid  resolution  process — is  they  seem  to  determine 
whether  there  is  merit  or  not  merit  at  the  initial  level.  However, 
once  you  get  past  that,  once  you  have  a  case  of  merit  established, 
it  then  might  take  as  long  as  eight  years  to  complete  it. 

The  NLRB  does  not  have  enforcement  powers  except  for  self-en- 
forcement powers,  so  even  if  it  has  a  favorable  decision,  it  must  go 
to  the  courts  and  get  it  enforced,  and  where  it  does  have  enforce- 
ment powers,  such  as  cease  and  desist  orders,  it  cannot  enforce 
until  it  does  an  investigation,  has  an  ALJ  hearing,  and  then  the 
Board  considers  it  and  makes  a  determination. 

The  testimony  that  was  given  at  the  hearings  held  in  1984  indi- 
cates that  usually  that  determination  is  well  too  late  to  thwart  any 
retaliation,  or,  where  cease  and  desist  powers  are  really  necessary 
and  effective,  immediate  action  is  required. 

Just  recently — well,  more  recently,  in  1990  or  1991 — the  Second 
Circuit  admonished  the  NLRB  because  not  only  had  it  allowed 
cases  to  languish  for  eight  years,  as  a  consequence  it  deprived  com- 
plainants of  their  rights  because  the  Board  is  a  political  body.  It 
is  appointed  by  the  administration  and  has  a  policy  that  it  wants 
to  see  implemented. 

What  happens  is,  the  employee  brings  a  complaint,  it  gets  deter- 
mined by  the  ALJ;  by  the  time  it  gets  up  to  the  Board,  the  Board 
might  have  changed  and  changed  their  policies.  By  the  time  it  gets 
decided — well,  in  this  one  case,  the  Second  Circuit  pointed  out  it 
changed  its  policies  twice  while  this  poor  man's  case  was  languish- 
ing, and  what  we  won  originally  was  reversed  by  the  Board  be- 
cause there  was  a  change  of  political  power  and  therefore  a  change 
in  policy. 

So,  I  would  just  suggest  that  this  committee  look  to  those  earlier 
hearings  to  see  what  people  were  saying  about  the  problems  of  the 
NLRB  before  it  jumps  oft  and  says,  "We  will  restructure  and  that 
might  be  the  panacea."  We  firmly  believe  that  the  greatest  weapon 
that  the  EEOC  now  has  is  its  ability  to  try  cases  before  juries,  and 
once  the  employers  understand  that  where  there  are  meritorious 
cases  EEOC  will  exercise  that  right,  we  believe  the  EEOC  will 
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have  a  much  greater  ability  to  resolve  cases,  which  is  what  we  all 
want. 

I  would  be  glad  to  answer  any  questions  about  other  specifics 
that  we  have  recommended. 

[The  prepared  statement  of  Ms.  Goodman  follows:] 
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Pqo.  H    ToO'OS 

Executive  D'rec'o' 
Te'isa  E    Chaw 


TESTIMONY  OF  THE  NATIONAL  EMPLOYMENT  LAWYERS  ASSOCIATION 

BEFORE  THE  HOUSE  SUBCOMMITTEE  ON  SELECT 

EDUCATION  AND  CIVIL  RIGHTS 


PRESENTED  BY:   Janice  Goodman,  Vice-President 

I  appreciate  the  opportunity  of  appearing  before  you  today,  as  Vice  President 
of  the  National  Employment  Lawyers  Association,  to  present  NELA's  views 
regarding  a  proposal  to  expand  the  jurisdiction  of  the  United  States  Equal 
Employment  Opportunity  Commission  ("EEOC")  to  establish  an  Administrative  Law 
Judge  ("AU")  process  similar  to  the  procedure  used  by  the  National  Labor  Relations 
Board  ("NLRB").    Given  the  fact  that  the  EEOC  is  already  overwhelmed  by  its 
current  case  load,  and  burdened  by  a  backlog  of  about  85,000  investigative  cases,  in 
our  view,  to  expand  its  responsibilities  would  exacerbate  the  problem,  and  remove 
from  the  arsenal  of  weapons  against  discrimination  the  right  to  trial  by  jury.    Rather 
than  restructure  the  EEOC,  NELA  respectfully  suggests  that  Congress  and  this 
Committee  look  to  legislative,  administrative,  and  funding  changes  that  would 
enhance  EEOCs  efficiency  in  implementing  its  current  mandate. 

The  National  Employment  Lawyers'  Association  ("NELA")  is  a  non-profit 
professional  organization  comprised  of  close  to  2,000  lawyers,  affiliated  through 
chapters  in  45  states,  who  represent  employees  in  work  related  matters.    As  a  group, 
NELA  attorneys  over  the  years  have  represented  hundreds  of  thousands  of  individuals 
seeking  equal  employment  opportunities.   This  representation  includes  appearances 
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before  the  EEOC,  as  well  as  in  federal  and  state  courts  and  before  state  administrative 
agencies.    We  are,  therefore,  very  well  qualified  to  comment  on  the  proposed  EEOC 
changes.  — 

In  our  view,  the  problems  of  the  EEOC  cannot  be  resolved  by  establishing  a  new 
bureaucratic  layer.   The  EEOC  has  the  power  to  be  effective.   Congress  authorized  it  to 
litigate  employment  discrimination  cases,  small  and  large,  in  federal  court  before  juries. 
This  is  a  much  more  potent  weapon  than  a  trial  before  an  AO  supervised  by  an 
administrative  body  which  is  politically  appointed  with  an  acknowledged  commitment  to 
partisan  policies.    What  EEOC  needs  are  the  funds  to  enable  it  to  assert  its  authority  so  that 
employers  will  once  again  recognize  that  where  EEOC  has  established  a  sufficient  record  to 
demonstrate  a  case  of  discrimination,  it  will  proceed  unless  employers  are  prepared  to 
conciliate. 

The  efficiency  of  EEOC  will  not  be  aided  by  adding  a  judicial  arm,  particularly  if 
congress  is  not  prepared  to  infuse  that  system  with  a  substantial  increase  in  funding.    EEOC 
is  already  overburdened  by  its  present  task.    As  this  committee  has  heard  on  many  occasions, 
the  EEOCs  caseload  continues  to  expand  and  each  year  its  backlog  increases.    In  fiscal  year 
1993,  EEOC  received  87,942  charges,  an  increase  of  37.6%  over  the  prior  year.    Its 
reported  backlog  is  now  approximately  85,000  cases.'   In  an  analysis  recently  prepared  by 
the  Lawyers  Committee  for  Civil  Rights  Under  Law  it  was  determined  that  under  the  present 
staffing  each  EEOC  investigator  has  an  average  of  a  day  and  a  half  to  spend  on  investigations 
of  the  current  complaints,  without  allocating  any  time  to  backlog.   To  create  another  layer  of 
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responsibility  to  this  agency,  which  cannot  now  cope  with  its  present  demands,  could 
seriously  undermine  even  its  current  level  of  operation. 

For  those  of  us  who  practice  in  the  field  day  in  and  day  out  the  proposal,  as  presently 
articulated,  does  not  merit  extensive  consideration.    If  congress  is  prepared  to  fund  a  judicial 
process  within  EEOC,  than  we  believe  that  the  money  would  be  better  spent  by  expanding 
the  federal  judiciary  and  giving  EEOC  greater  funds  to  investigate  and  litigate. 

Nor  is  adding  a  judicial  arm  to  the  EEOC  a  panacea  for  speedy  justice  or  a 
mechanism  to  ensure  that  attention  is  paid  to  the  thousands  of  complaints  filed  by 
unrepresented  workers.    In  the  short  time  that  we  were  given  to  prepare  for  this  hearing  I 
have  been  able  to  speak  with  several  administrative  law  judges,  a  number  of  attorneys  within 
government  agencies,  and  private  attorneys  who  appear  regularly  before  the  NLRB.   To  a 
person,  they  confirmed  that  procedures  through  an  administrative  law  judge  are  not  speedier 
than  court,  nor  necessarily  as  efficient  or  free  of  political  influence  or  control.    Like  the 
EEOC,  the  NLRB  has  suffered  backlog  problems  and  time  delays,  often  depriving 
complainants  of  their  rights  as  a  consequence  of  delays  in  the  process. 

At  Congressional  hearings  held  in  1984,  there  was  overwhelming  testimony 
documenting  the  failure  of  the  NLRB  to  process  complaints  expeditiously  or  to  protect  the 
rights  of  workers  enforcing  the  law^  .    Even  the  cease  and  desist  power,  thought  to  be  a 
great  aid  to  the  NLRB  power,  was  heavily  criticized  as  an  ineffective  remedial  tool  since  it 


'Oversight  Hearings  on  The  Subject  "Has  Labor  Law  Failed?" 
Part  I:   Joint  Hearings  before  the  Subconunittee  on  Labor 
Management  Relations  of  the  Committee  on  Education  and  Labor  and 
the  Manpower  and  Housing  Subcommittee  of  the  Committee  on 
Government  Operations.  House  of  Representatives.  Ninety  Eighth 
Cong.,  Second  Sess.  (June  21,  June  25,  June  26,  1984). 
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was  only  available  after  a  full  investigation  and  hearing  before  an  AU  and  after  subsequent 
review  by  the  Board.  At  that  point  the  damage,  usually  the  firing  of  a  union  worker  during 
an  organizing  campaign,  was  accomplished  and  the  cease  and  desist  order  had  little  practical 
effect.' 

More  recently,  the  Second  Circuit  Court  of  Appeals  in  the  case  of  N.L.R.B.  v  Oakes 
Mach.  Corp..  897  F  2d  84,  91  (2d  Cir.  1990)  admonished  the  NLRB  for  an  eight  year  delay 
in  processing  of  complaints  which  resulted  in  the  denial  of  rights  to  a  protected  employee. 
These  backlogs  have  occurred  despite  the  fact  that  the  tiLRB  receives  about  half  the  number 
of  complaints  filed  with  the  EEOC* 

Although  the  NLRB  more  promptly  makes  determinations  as  to  whether  there  is  cause 
to  believe  that  a  violation  of  law  has  occurred,  usually  between  45  to  75  days  after  charges 
are  filed,  the  remainder  of  the  process,  however,  is  tortuous.    Experience  tells  us  it  usually 
takes  anywhere  from  six  months  to  a  year  before  a  trial  is  scheduled  before  an  AU.   The 
trial  suffers  the  same  problems  as  the  court  procedure  where  one  party  or  the  other,  if  not 
both,  require  adjournments.   The  trial  can  take  several  days  or  even  weeks,  usually  the  same 
amount  of  time  as  a  court  proceeding.   TTiereafter,  it  can  take  anywhere  up  to  one  year  or 
more  for  the  ALJ  to  render  a  decision. 


'Smisek,  Jeffrey  A. ,  New  Remedies  for  Discriminatory 
Discharges  of  Union  Adherents  During  Organizing  Campaigns. 
5  Industrial  Relations  Law  Journal  564,  573-74  (1983) 

^In  FY  1989  NLRB  had  a  total  case  intake  of  39,828  cases 
(NLRB,  GC  Memorandum  87-1,  Summary  of  Operations  for  Fiscal  Year 
1986.  P. 3.)  whereas  EEOC  had  to  process  has  consistently  been  in 
excess  of  60,000  cases  since  that  time  (EEOC  Office  of  Program 
Statistics  FY  1981-91) . 
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The  weakest  part  of  the  NfLRB  system  is  that  the  decisions  of  the  ALJ  and  the  Board 
are  not  self  enforcing.   Therefore,  if  a  case  is  not  settled,  it  must  be  submitted  to  the  Board 
and  after  the  Board  inakes  a  decision  it  must  seek  a  judgment  from  the  appropriate  federal 
court  to  enforce  its  determination.    If  the  employer  appeals  an  unfavorable  decision  to  the 
Board,  it  can  be  literally  years  before  the  Board  itself  makes  a  determination  and,  again,  if  it 
rules  in  favor  of  the  complainant  the  determination  is  not  self-enforcing  and  must  be 
submitted  to  the  Court  of  Appeals  of  the  judicial  district  for  enforcement.    I  am  told  by 
members  of  one  law  firm  who  regularly  appear  before  the  NLRB  that  they  have  more  than 
one  case  that  has  been  in  litigation  for  8  to  10  years  before  the  Board.    It  is  evident  that  such 
a  procedure  does  not  overcome  the  problem  of  delayed  justice. 

Because  the  NLRB  is  a  politically  appointed  board,  policy  changes  may  well  occur 
every  four  to  five  years  and  rights  may  be  lost  as  a  consequence  of  these  delays.    Again,  as 
noted  by  Second  Circuit  in  the  Oakes  case,  because  "the  case  languished  in  the  NLRB's 
administrative  process  for  over  eight  years"  during  which  time  the  Board  twice  changed  its 
policies,  the  plaintiff,  who  lost  his  case  before  the  Board  "would  have  succeeded  in  his 
claim...  had  the  Board  not  delayed  unreasonably".    Oakes  897  F  2d  at  91. 

There  are  other  reasons  that  the  NLRB  model,  as  presently  constructed,  is  not  an 
adequate  substitute  for  the  jury  trials  offered  under  the  Civil  Rights  Act  of  1991,  and  the 
ADEA.   The  Board  itself  is  more  prone  to  politically  founded  decision  making  than  are  the 
courts.   The  composition  of  the  Board  changes  significantly  with  each  change  of 
administration,  with  specific  views  toward  change  of  policy.   Therefore,  as  demonstrated  in 


183 


the  Oakes  case,  actions  decided  favorably  for  complainants  by  an  ALJ  can  readily  be 
reversed  by  changing  Boards  depending  upon  political  persuasion. 

The  right  of  the  discrimination  victim  to  a  trial  by  jury  is  a  right  that  the  plaintiffs' 
community  vigorously  sought  and  was  fully  guaranteed  by  the  Civil  Rights  Act  of  1991. 
Indeed,  the  right  is  so  newly  enjoyed  that  few  trials  have  yet  been  held.    Having  so  recently 
won  jury  trials,  NELA  opposes  any  propwsal  which  would  diminish  that  right. 

What  may  truly  distinguish  the  efficiency  of  the  NLRB  from  the  EEOC,  and  in  some 
ways  make  it  more  effective,  is  the  fact  that  once  an  investigation  concludes  in  a  finding  that 
there  is  merit  to  a  claim,  absent  settlement,  the  attorneys  of  the  NLRB  litigate  each  and 
every  one  of  those  cases.   That  is  not  the  case  with  the  EEOC,  presumably  because  of  lack 
of  funds  and  staff  and  the  intricacies  of  receiving  litigation  approval  from  the  Commission. 
At  the  NLRB,  the  General  Counsel  is  independent  of  the  Board  and  makes  all  litigation 
determinations.   The  addition  of  an  AU  system  in  the  EEOC,  however,  would  not  increase 
EEOC  litigation  to  mirror  the  NLRB,  and  therefore  would  not  enhance  its  effectiveness. 
Indeed,  it  might  diminish  the  EEOC  abilities  because  all  additional  funds  would  be  needed  to 
establish,  train  and  pay  for  the  ALIs  and  their  staff,  a  truly  formidable  budgetary 
undertaking.    Why  spend  the  extra  money  on  paying  for  and  training  a  whole  new  group  of 
administrative  law  judges  when  we  have  a  court  system  that  after  30  years  of  enforcement  of 
Title  VII  and  the  ADEA  has  the  expertise  and  procedural  structure  to  adequately  address 
discrimination  issues.    Another  bureaucratic  level  is  not  the  answer.   The  better  resolution  is 
to  increase  the  funding  of  the  EEOC  with  a  mandate  that  it  be  prepared  to  settle  or  litigate  all 
probable  cause  findings  and  to  further  fund  the  federal  judiciary  to  handle  these  cases. 
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The  issue  arises  that  if  the  EEOC  structure  is  not  signiflcantly  altered,  are  there  ways 
in  which  legislative  and  procedural  changes  can  be  made,  so  that  it  will  have  the  power  to 
enforce  the  law  and  therefore  receive  the  respect  of  responding  employers.    NELA  believes 
that  there  are  any  number  of  steps  that  can  be  taken  to  empower  the  EEOC  and  make  it  a 
more  efficient  agency,  some  of  which  require  no  new  funding. 

Remove  the  Caps  on  Title  VII  Remedies  and  Provide  for  Punitive  and  Compensatory 
Damages  for  ADEA  Claims.    We  cannot  underestimate  the  extent  to  which  recalcitrant 
employers  use  a  cost  effect  basis  to  determine  whether  to  allow  discrimination  to  continue. 
For  example,  I  certainly  have  been  involved  in  cases,  and  know  of  others  who  have  had 
similar  experiences,  where  companies  continued  the  employment  of  a  sexual  harasser  because 
he  was  a  high  level  executive  or  a  productive  salesperson.   The  company  views  that 
employee  as  too  valuable  to  fire  because  he  is  generating  substantial  income  which  may  far 
exceed  the  50,000  to  300,000  cap  placed  upon  potential  awardable  damages.   Companies  are 
loath  to  take  serious  action  against  their  high  rollers  as  long  as  their  is  a  foreseeable 
limitation  on  damages.   Thus,  the  employer  determines  that,  from  a  cost  effective  basis,  it  is 
cheaper  to  keep  the  harasser  and  lose  the  law  suit,  than  to  change  the  work  place 
atmosphere.   The  caps  set  a  foreseeable  ceiling  on  the  cost  of  discrimination  which 
companies  are  often  willing  to  pay  as  part  of  the  cost  of  doing  business. 

Provide  Immediate  Access  to  Federal  Court  for  Those  Who  Wish  to  Pursue  that 
Remedy.    Presently,  most  complainants  must  wait  180  days  before  being  entitled  to  receive 
his  or  her  right  to  sue  letter  and  initiate  a  federal  court  action.   Little  purpose  is  served  by 
this  waiting  period  since  most  of  EEOC  offices  cannot  conclude  an  investigation  in  that 
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period.    In  addition,  the  complainant  who  has  an  attorney  and  knows  he  or  she  wishes  to 
proceed  in  federal  court  can  be  prejudiced  by  the  loss  of  time,  documents,  departed  witnesses 
and  faded  memories— We  propose  that  Title  VII  be  amended  to  conform  to  the  Age 
Discrimination  in  Employment  Act  which  allows  a  suit  any  time  after  60  days,  as  a  matter  of 
right,  without  obtaining  a  right  to  sue  letter.   This  will  give  a  brief  period  for  consideration 
by  the  EEOC  to  determine  if  it  wishes  to  actively  participate  in  the  case  and  will  provide  a 
period  in  which  the  parties  may  attempt  to  resolve  the  issues  before  initiating  federal  action. 
In  1993,  13,650  federal  actions  were  filed,  about  97%  through  private  attorneys  or  by  pro  se 
plaintiffs.'  Early  removal  of  those  cases  from  the  EEOC  dockets  would  immediately  reduce 
part  of  the  EEOC  backlog. 

Decentralize  Decision  Making  Authority.   The  present  structure  requires  three  or  four 
levels  of  memo  writing  and  decision  making  before  a  determination  on  the  merits  of  a  charge 
can  be  made.   The  investigator  must  first  write  an  investigation  memo  to  counsel  at  the 
regional  level.    A  staff  attorney  must  then  write  a  presentation  memo  for  approval  by  the 
regional  attorney,  the  regional  attorney  must  then  submit  a  presentation  memo  to  Washington 
where  it  goes  through  the  General  Counsel's  office  and  ultimately  a  presentation  memo  is 
submitted  to  the  Commission.   Untold  staff  hours  are  spent  on  this  review  process,  whether 
it  involves  a  single  discharge  or  a  multimillion  dollar  class  action  raising  issues  of  systemic 
discrimination.   The  lack  of  proper  delegation  of  authority  to  the  regional  attorney  to  make 
determinations  on  routine  cases  is  a  horrendous  waste  of  scarce  staff  time  and  resources 
which  can  be  better  spent  on  the  investigative  process,  conciliation  and  litigation.    While 


'Lawyers  Committee  for  Civil  Rights  Under  Law,  Civil  Rights 
Act  and  EEO  News.  Issue  No.  13,  P  7  (June  29,  1994) 
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major  class  actions,  impact  litigation  and  policy  matters  should  be  reviewed  and  adopted  by 
the  Commission,  the  regional  attorney  should  be  delegated  the  authority  to  make  cause 
determinations  and  determinations  regarding  litigation  in  all  other  cases. 

Grant  EEOC  Broader  Subpoena  Power.    The  procedure  that  must  be  followed  by  the 
EEOC  to  demand  records  of  respondents  accused  of  illegal  discrimination  is  intricate. 
Although  the  agency  can  issue  a  subpoena  for  records  or  testimony,  the  employer  can  delay 
by  petition  for  internal  administrative  review.    If  the  agency  continues  to  demand 
compliance,  then  the  employer  can  petition  the  federal  court  where  they  receive  jjg  novo 
review  of  the  proprietary  of  the  sub|X)ena.   We  recommend  that  the  review  standards  for 
administrative  decisions  be  established  so  that  the  court  does  not  look  ^  novo  at  the  issue, 
but  rather  determines  whether  the  agencies  actions  have  been  arbitrary,  capricious  or  clearly 
erroneous  as  a  matter  of  law,  a  standard  which  presumptively  accepts  agency  authority. 

Re-establish  a  Rapid  Resolution  Procedure.    Under  the  administration  of  EEOC  Chair 
Eleanor  Holmes  Norton  there  was  a  procedure  established  for  the  rapid  resolution  of  many  of 
the  smaller  cases.    EEOC  should  reestablish  such  procedure  where  special  attention  is  given 
to  smaller  cases  which  lend  themselves  to  quick  consideration  and  resolution.    It  is  our 
understanding  that  there  is  presently  a  similar  pilot  program  established  in  the  Washington, 
DC  district  office  of  the  EEOC  which  should  be  given  consideration  for  national 
implementation. 

Increase  Use  of  Mediation  Techniques.  Most  beneficial  to  the  EEOC  complainants 
and  employers  is  early  mediation  intervention.  Alternative  dispute  resolution  is  gaining  in 
acceptance.   The  EEOC  now  has  pilot  mediation  projects  in  several  districts.   This 
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Committee  should  obtain  reports  on  the  results  of  the  programs  for  national  implementation. 
If  staff  are  properly  trained  in  techniques  of  mediation,  we  believe  many  individual  cases 
could  be  resolved  through  this  mechanism. 

Exchange  of  Documents  During  the  Investigative  Process.    The  EEOC  investigators 
are  not  permitted  to  provide  to  a  complainant  the  answering  papers  and  documents  submitted 
by  the  employer  stating  its  position  regarding  the  charges  of  discrimination.    However,  in 
order  to  pursue  its  investigation,  the  investigator  must  discuss  with  the  complainant  or  her 
attorney  their  resp)cnse  to  the  employer's  allegations.   Therefore,  the  procedure  followed  is 
that  the  investigator  synopsizes  or,  more  often  than  not,  reads  the  answering  documents  to 
the  complainant  or  her  attorney  and  asks  for  responses.    I  personally  have,  on  innumerable 
occasions,  spent  as  much  as  one  and  a  half  hours  listening  to  an  investigator  read  answering 
papers,  while  I  took  voluminous  notes  on  precisely  what  was  said  so  that  1  could  prepare  a 
response.    This  is  clearly  a  gross  waste  of  the  investigator's  time.    No  purpwse  is  served  by 
such  a  procedure.    The  agency  may  argue  that  the  policy  is  necessary  for  the  benefit  of 
complainants  to  protect  confidential  witness  statements  of  persons  who  are  usually  still 
employed  by  the  respondent.    Certainly  provisions  can  be  made  regarding  documents, 
including  investigative  notes,  and  statements  of  third  party  witnesses  who  seek 
confidentiality.   However,  that  is  not  usually  the  case  in  terms  of  the  information  that  the 
complainant  needs  and  confidentiality  is  not  the  issue  when  it  is  a  question  of  reading  a  letter 
from  defendants'  attorney  or  the  statement  of  the  president  of  the  company. 

Compel  Employers  to  Submit  Sworn  Answering  Statements.    In  order  to  initiate  an 
EEOC  action,  the  victim  of  discrimination  must  file  a  sworn  statement  alleging  the  acts  of 
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discrimination.   However,  there  is  no  requirement  that  the  responding  employer  submit 
sworn  statements  or  even  unsworn  statements  of  indivioaals  with  personal  knowledge,  a 
procedure  required  by  the  NLRB.   What  usually  happens,  particularly  where  there  are  major 
companies  involved,  is  a  lawyer's  letter,  which  is  in  essence  a  brief,  is  submitted.   The 
principals  can  rarely  be  held  accountable  for  the  statements  made  in  that  letter.   EEOC 
cannot  conduct  a  meaningful  investigation  based  only  on  carefully  articulated  briefs  from 
attorneys  with  no  first  hand  knowledge  of  the  facts.   The  investigative  procedure  should 
require  written  responses  from  the  principals,  and  sworn  affidavits  from  the  principals  who 
claim  that  no  discrimination  occurred.    Without  such  a  procedure  there  is  no  way  of  locking 
the  employer  into  its  response,  nor  is  there  any  way  of  holding  the  respondent  accountable  in 
the  investigation.    It  is  true  that  the  EEOC  investigator  can  take  a  deposition  or  demand  an 
interview,  however  that  is  a  much  more  costly  procedure  in  terms  of  time  and  out  of  pocket 
expense  and  should  be  reserved  for  follow  up  questions,  where  necessary. 

CONCLUSION 
The  strongest  weapon  that  the  EEOC  has  is  its  ability  to  do  a  thorough  investigation 
establishing  facts  to  determine  whether  discrimination  occurred,  and  the  club  that  has  to 
enforce  the  law  is  that  it  will  litigate  all  meritorious  cases  before  a  jury,  if  the  employer  does 
not  conciliate.   The  EEOCs  will  to  take  such  action  and  the  funds  to  underwrite  it  are 
basically  what  is  necessary.    EEOC  should  not  have  to  spend  the  next  three  years  trying  to 
establish  policies,  procedures  and  guidelines  for  an  ALJ  structure,  but  rather  should  be  given 
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the  assistance  and  necessary  funding  by  Congress  to  utilize  its  litigation  power,  which  will, 
in  turn,  enhance  its  ability  to  conciliate  meritorious  claims. 


JG:ar 
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Janice  Goodman 

500  5th  Avenue 
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ChairmEui  OwENS.  Thank  you. 

You  generally  don't  want  much  change? 

Ms.  Goodman.  Pardon?  We  do  want  change,  but  we  don't  think 
that  an  ALJ  change — ^we  want  a  lot  of  change.  We  want  a  lot  of 
change  but  not  an  ALJ. 

Chairman  Owens.  On  the  question  of  systemic  review,  confront- 
ing systemic  discrimination,  how  does  that  help  protect  individual 
rights?  Is  there  a  payoff  there?  If  individuals  are  bringing  certain 
kinds  of  cases  and  a  systemic  approach  is  utilized,  then  won't  that 
speed  the  handling  of  all  the  cases  in  that  particular  area  and  the 
individual's  rights  are  better  protected  by  moving? 

Mr.  Duffy.  Absolutelv.  I  think  our  firm  hope  at  the  Commission 
is  that  there  is  some  kind  of  deterrent  effect  with  the  systemic 
cases  that  are  brought,  and  that  there  is  also  the  benefit  that  par- 
ties in  the  future  are  the  beneficiaries.  In  some  sense  of  systemic 
cases  that  are  brought  where  there  are  discriminatory  barriers  that 
are  identified  that  are  broken  down,  you  know  future  job  applicants 
don't  encounter  race  discrimination.  Hopefully,  in  the  case  of 
Brooks  Brothers,  when  future  applicants  of  color  apply  for  jobs 
there  they  will  be  treated  differently  and  will  never  know  that  the 
efforts  of  the  Commission  proceeded  to  make  that  possible  and  will 
result  in  fewer  cases. 

Chairman  Owens.  You  cited  a  number  of  different  gains  you 
made.  You  were  able  to  do  so  much  more  with  the  same  staff  and 
the  same  budget.  Is  this  just  because  you  are  a  very  good  adminis- 
trator? Can  you  go  back  for  a  minute  and  pinpoint  again  for  the 
record  some  of  the  things  that  you  did? 

Mr.  Duffy.  Sure. 

I  think  there  is  no  denying  the  benefit  of  good  administration.  I 
think  there  are  some  more  objective  sources,  other  than  my  com- 
ments on  the  Massachusetts  Commission,  and  I  think  some  of 
those  things  could  be  commended  to  the  EEOC. 

I  think  part  of  it  is  perception,  and  it  is  interesting  how  parties 
in  a  case  get  religion  aoout  negotiating  in  good  faith  to  settle  cases 
when  they  perceive  an  agency  to  be  credible.  When  they  see  an 
agency  as  a  roach  motel,  respondents  have  little  incentive  to  en- 
gage in  good  faith  in  trying  to  settle  cases.  They  would  much  rath- 
er wait  for  the  cases  to  die  on  the  vine,  wait  for  them  to  be  closed 
administratively,  wait  for  the  complainants  to  die  or  lose  interest 
or  move.  When  you  have  an  agenpy  that  starts  to  speed  the  process 
of  investigation,  of  resolution,  it  kind  of  feeds  on  itself,  and  tne  per- 
ception I  think  helps  to  increase  the  amount  of  settlement. 

Our  figures  are  pretty  dramatic  in  that  effect.  One  year  the  total 
dollars  received  by  complainants  in  terms  of  settlement  was  some- 
thing less  than  $1  million  statewide  in  Massachusetts.  The  suc- 
ceeding year  it  jumped  to  $8  million  that  were  received  by  com- 
plainants. There  were  no  incredibly  large  settlements  encompassed 
Dv  that;  there  were  a  lot  of  little  settlements.  There  were  a  number 
of  things  that  we  did.  We  gave  incentives  to  our  investigators  so 
that  there  was  a  competition.  The  investigator  that  settled  the 
most  cases  received  a  bonus. 

I  personally  bought  a  copy  of  Roger  Fisher's  book  "Getting  To 
Yes'  and  gave  one  to  each  of  the  investigators  at  the  Commission. 
We  attempted  to  identify  key  points  in  the  process  where  settle- 
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ment  seemed  to  be  crucial.  One  was  soon  after  the  complaint  was 
filed.  Before  the  damages  had  a  chance  to  mount,  employers  could 
settle  those  cases  easily.  Another  was  just  after  a  cause  finding. 
Now  in  every  case  in  which  a  cause  finding  is  issued,  a  commis- 
sioner of  the  MCAD  convenes  a  conciliation  conference  with  all  the 
parties  involved  in  order  to  try  and  settle  the  case.  A  third  critical 
juncture  is  just  before  a  public  hearing  on  the  proverbial  court- 
house steps.  We  found  that  two  out  of  three  of  the  cases  that  are 
scheduled  for  public  hearing,  settle  out  before  they  actually  end  up 
being  heard. 

Chairman  OwENS.  Thank  you. 

Mr.  Lorber,  did  you  recommend  a  legal  lottery? 

Mr.  Lorber.  I  didn't  recommend  it.  I  think  that  is  what  the  Con- 
gress enacted.  If  we  have  a  backlog  of  90,000  cases  or  in  1995, 
171,000  cases,  that  is  171,000  potential  Federal  lawsuits  that  are 
not  going  to  be  tried.  If  the  Congress  passes  health  care  with  all 
the  new  rights  being  created,  you  will  have  auiother  two  million 
Federal  causes  of  action  put  into  it.  They  are  not  going  to  be  tried. 
It  is  a  legal  lottery. 

If  you  have  a  plaintiff  who  gets  a  lawyer  like  Ms.  Goodman,  they 
will  succeed.  If  you  have  a  plaintiff  who  doesn't,  who  may  have  an 
excellent  case,  perfectly  valid,  denied  their  rights  because  of  dis- 
ability or  their  age  or  race  or  sex,  and  they  may  be  some  place 
without  access  to  an  excellent  lawyer,  they  are  not  going  to  suc- 
ceed. It  is  a  legal  lottery. 

I  don't  think  there  is  any  way  to  allocate  these  t3T)es  of  resources 
and  these  types  of  rights,  and  that  is  what  is  going  on.  This  is  a 
very  ad  hoc  allocation  of  rights,  which,  at  least  to  my  mind,  doesn't 
make  sense. 

When  I  headed  the  OFCCP  we  tried  to  bring  systemic  cases,  and 
we  brought  a  lot  of  them  in  the  time  I  was  here.  I  think  it  added 
some  credibility  to  the  agency,  but  what  is  going  on  now,  is  simply 
an  ad  hoc  process.  People  believe  they  are  going  to  get  $300,000  if 
they  file  a  complaint  with  the  EEOC.  It  is  not  going  to  happen. 
What  we  have  now  are  backlogs,  and  the  system  is  simply  broken 
down. 

Chairman  OwENS.  The  joint  jurisdiction  or  duplication  on  dif- 
ferent levels  of  government  that  you  mentioned — are  there  pieces 
of  law  that  make  that  necessary? 

Mr.  Lorber.  What  happens  now  is  if  a  complaint  is  filed  with  the 
EEOC,  they  will  refer  it  to  Commissioner  Duffy's  agency.  In  that 
case,  why  does  the  EEOC  retain  iurisdiction?  When  the  Commis- 
sion ends  its  action,  they  send  a  letter  to  the  EEOC  telling  them 
what  it  did,  and  the  EEOC  can  resurrect  it.  Most  times  they  don't, 
sometimes  they  do.  The  case  nevertheless  still  exists.  I  am  sure 
that  accounts  for  a  chunk  of  the  backlog. 

It  seems  to  me  once  you  refer  a  case  out  to  another  agency,  then 
it  is  the  State  agency's  responsibility  and  that  should  end  the  mat- 
ter on  the  Federal  level.  But,  you  do  have  this  enormous  overlap, 
these  cases  don't  end,  they  just  simply  stay  there.  I  think  the 
EEOC  must  be  spending  some  money  on  706  authority;  they  help 
fund  his  agency.  If  that  is  the  case,  then  let  them  do  their  job  or 
let  the  EEOC  do  its  job,  but  don't  have  everybody  doing  the  same 
job  when  there  aren't  enough  people  to  do  Einy  job  very  well. 
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Ms.  Goodman.  May  I  just  comment  on  that  because  that  sounds 
appealing.  However,  there  is  a  statute  of  limitations  problem.  If  we 
just  followed  blindly  what  Mr.  Lorber  is  suggesting,  then  we  might 
divest  a  person  of  all  their  rights,  of  their  Federal  rights  altogether. 

Under  the  law  a  case  must  be  deferred  to  the  local  agency  if 
there  is  such  a  local  agency.  Unfortunately,  States  like  New  York — 
and  I  know  many  others — have  a  worse  backlog  than  the  EEOC. 
I  wish  we  could  learn  from  Massachusetts,  but  we  have  a  six-year 
backlog  in  New  York.  A  probable  cause  decision  isn't  made  for 
maybe  to  two  to  three  years.  If  there  is  probable  cause,  nothing 
happens  at  the  administrative  level  for  five  to  six  years. 

What  might  happen  is,  there  is  this  automatic  deferral  to  the 
State.  The  case  languishes  there,  the  individual  says,  "gee,  nothing 
is  happening,  I  want  to  go  to  Federal  court."  They  remove  their 
case  both  from  EEOC  and  from  the  State  agency  because  nobody 
is  doing  anvthing,  and  they  take  their  case  to  Federal  court. 

What  is  being  suggested  by  Mr.  Lorber,  which  I  think  would  be 
a  dangerous  thing,  is  that  if  as  soon  as  it  automatically  got  de- 
ferred, EEOC  closed  out,  there  would  be  no  more  jurisdiction,  and 
unless  that  person  went  to  Federal  court  in  90  days,  they  would 
totally  lose  their  Federal  rights  Euid  they  are  not  guaranteed  any 
State  right,  so  they  can  languish  there.  So  I  think  that  is  dan- 
gerous. 

It  is  true,  and  I  would  certainlv  support  that,  that  once  a  State 
agency  makes  a  determination.  I  have  never  found  it  to  be  the  case 
that  EEOC  has  not  adopted  the  determination  and  closed  out  the 
case.  That  has  not  been  our  experience. 

Mr.  Lorber.  Perhaps  what  we  are  suggesting,  though,  is  that 
you  either  do  it  one  way  or  the  other.  Periiaps  in  New  York  they 
don't  defer,  but  I  would  say  now  from  the  employer's  perspective 
that  it  is  referred.  You  respond  to  the  State  with  everything  you 
do.  Employers  I  represent  tend  to  take  this  seriously,  and  they  re- 
spond. Then  it  may  go  back,  smd  in  New  York  we  have  had  cases 
pulled  out  of  the  City  Commission  and  sent  back  to  the  EEOC,  and 
we  will  have  to  go  through  the  whole  response  again. 

There  is  a  cost  involved.  They  are  paving  in  some  instances  for 
lawyers,  and  everybody  savs  we  shouldn  t  do  that,  that  is  wasteful. 
They  are  certainly  using  their  own  resources  and  human  resources 
to  do  responses  instead  of  what  these  people  are  supposed  to  do, 
and  all  I  am  suggesting  is  that  where  there  is  an  effective  commis- 
sion, if  they  take  the  case,  it  is  their  case.  If  it  is  broken  down  in 
another  jurisdiction,  perhaps  you  don't  have  automatic  deferred. 

But  what  you  have  here  is  a  baaid)dng  about  of  cases  which  is 
helping  neither  the  complaining  party  nor  the  respondent,  it  is 
costing  a  lot  of  money,  and  nothing  is  getting  done. 

Chairman  Owens.  Thank  you. 

Professor  Craver,  has  anybody  broken  out  any  more  detailed 
analysis  on  the  possibility  of,  if  you  use  more  administrative  law 
judges  you  will  nave  an  offset  in  terms  of  a  decrease  in  the  ex- 
penses in  the  Federal  courts? 

Mr.  Craver.  I  have  not  seen  them.  There  may  be  somebody  who 
is  aware  of  them,  but  I  am  not. 

I  think  what  you  normally  find  when  you  have  arbitration  proce- 
dures and  administrative  procedures,  even  with  expsuided  discov- 
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ery,  they  tend  to  be  less  extensive  than  in  Federal  court.  The  hear- 
ings tend  to  be  more  expeditious  and  a  little  less  formal.  So,  you 
normally  have  faster  and  less  expensive  proceedings.  However,  I 
have  not  seen  anything  that  says  that  specifically. 

I  would  mention  one  other  thing  dealing  with  alternative  dispute 
resolution.  The  1991  Civil  Rights  Act  of  course  encouraged  greater 
reliance  on  that.  If  we  could  train  people  from  the  different  State 
agencies — as  Mr.  Duffy  has  done — and  with  the  EEOC  to  be  more 
attuned  to  settlements;  to  require  the  parties  to  be  present,  not  just 
their  lawyers  but  the  parties,  the  individual  complainant,  rep- 
resentatives of  the  employer  and  the  labor  union  or  the  employ- 
ment agency,  and  sit  down  and  listen  to  someone  who  is  an  expert, 
more  of  these  cases  would  be  settled  than  the  15  percent  that  Pro- 
fessor Blumrosen  mentioned  earlier  today. 

It  is  appalling  that  we  are  not  seeing  the  types  of  settlements 
that  Ms.  Groodman  mentioned.  The  vast  majority  of  her  cases  are 
settled;  80  to  90  to  95  percent  of  these  cases  should  be  settled  with- 
out trial  regardless  of  what  system  we  are  using.  I  find  it  appalling 
that  we  don't  train  our  people  and  require  the  procedures  that 
would  bring  in  the  litigants  with  their  lawyers  and  have  skilled 
mediators  who  have  read  books  such  as  "Getting  To  Yes,"  the  Fish- 
er and  Uri  book,  and  they  know  what  they  are  doing. 

Professor  Blumrosen  said  if  we  settled  25  percent,  how  many 
more  cases,  if  we  settled  40  percent — think  of  what  it  would  be  if 
we  settled  80  to  90  percent.  The  backlog  would  disappear  over  the 
period  of  the  next  several  years. 

Chairman  Owens.  Thank  you  very  much. 

Mr.  Ballenger. 

Mr.  Ballenger.  Thank  you,  Mr.  Chairman,  and  I  apologize  for 
missing  the  first  panel.  We  overcommit  around  here. 

Mr.  Duffy,  I  was  just  curious,  not  being  very  knowledgeable  of 
how  the  system  works,  and  Ms.  Goodman  mentioned — I  thought 
she  said  New  York  City  had  a  commission. 

Ms.  Goodman.  New  York  State,  and  New  York  City. 

Mr.  Ballenger.  Do  all  States  have  commissions? 

Mr.  Duffy.  I  think  just  about  every  State  at  this  point  has  a 
commission. 

Mr.  Ballenger.  I  am  just  trying  to  see  how  the  system  works. 
When  people  are  tr3dng  to  get  a  hearing,  do  they  come  to  you  first 
or  EEOC,  or  who  do  they  go  to  first? 

Mr.  Duffy.  I  think  it  depends  on  the  State  and  the  kind  of  pro- 
file that  the  respective  State  agency — I  think  in  your  home  State 
of  North  Carolina  most  of  the  action,  so  to  speak,  may  be  at  the 
county  level.  I  know  that  is  the  case  in  Maryland  and  in  Florida 
and  in  a  lot  of  southern  States,  the  counties  really  have  active 
human  rights  Commissions.  In  other  places  it  is  at  the  State,  and 
in  some  other  places  I  suspect  at  the  EEOC,  where  complaining 
parties  go. 

Mr.  Ballenger.  All  right. 

I  would  like  to  ask  Ms.  Goodman  or  Mr.  Lorber,  either  one,  the 
numbers  that  we  are  talking  about  in  cases.  Is  it  possible  that  the 
cases  in  New  York  State  that  you  are  speaking  of  are  also  part  of 
the  cases  that  EEOC  says  they  have  as  a  backlog? 
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Ms.  GrOODMAN.  Oh,  yes;  oh,  of  course.  They  definitely  are  part  of 
the  cumulative  backlog  of  both  EEOC  and  the  State  Division  be- 
cause when  there  is  a  work  sharing  agreement  with  deferral  agen- 
cies— those  are  the  State  or  county  or  city  agencies — ^then  there  is 
joint  filing.  So  a  filing  with  the  EEOC  automatically  means  that  it 
gets  filed  with  the  local  agency  with  whom  they  have  a  relation- 
ship, and  the  reverse  in  New  York  is  true.  I  think  that  is  true  in 
all  the  other  States  where  there  is  work  sharing,  that  if  you  file 
with  the  STHR,  the  New  York  State  Division  of  Human  Rights, 
they  automatically  duplicate  file  with  the  EEOC.  That  is  the  origi- 
nal structure  that  was  set  up,  that  Congress  wanted  to  give  the 
States  an  opportunity  of  90  days  to  see  if  the  State  can  resolve  the 
issue. 

Mr.  Lorber  and  I  disagree  on  how  many — once  deferred,  how 
many  actually  go  back  to  the  EEOC. 

Mr.  Ballenger.  Could  you  throw  a  little  light  on  that? 

Mr.  Lorber.  I  don't  know  the  total  numbers.  I  mean  obviously 
it  is  an  ad  hoc  experience  with  people  I  represent,  but  there  are 
cases  I  know  in  New  York  in  particular,  we  have  some  here  in 
Washington.  Perhaps  the  triage  system  will  deal  with  that  eventu- 
ally— it  doesn't  deal  with  it  all  now — where  cases  are  bounced  back 
and  forth  and  we  will  file  on  behalf  of  respondents  duplicate  re- 
sponses to  a  separate  set  of  questions.  Unfortunately,  it  is  not  a 
single  set  of  interrogatories.  EEOC  has  their  30  questions.  I  think 
in  New  York  they  have  something  like  20  different  questions.  So 
you  are  responding  differently. 

But  it  is  an  enormous  waste,  in  my  view,  of  resources,  and  it 
can't  be  understated  for  employers.  If  they  take  it  seriously  in  New 
York,  down  here  and  other  places,  they  are  responding  twice,  three 
times;  the  EEOC  will  respond;  and  there  will  be  new  investigators 
nine  months  later,  and  then  you  get  the  same  questions,  and  they 
have  lost  the  file. 

Mr.  Ballenger.  If  the  State  and  the  Federal  Government  are 
both  doing  it  at  the  same  time,  is  it  possible — is  it  one  of  those 
cases  where  everybody's  responsibility  is  nobod/s  responsibility 
and  you  don't  need  to  push  it? 

Mr.  Lorber.  Well,  I  think  so.  I  mean  my  own  view  is,  however 
it  works  out,  some  of  it  may  not  be  to  the  benefit — or  some  employ- 
ers may  like  it,  and  they  do  because,  nothing  happens.  But  how- 
ever it  works  out,  it  seems  to  me  that  logic  will  say  it  either  goes 
one  way  or  the  other,  and  once  that  decision  is  made  the  other  ave- 
nue is  closed. 

In  New  York  you  go  to  court  under  the  State  law.  They  have 
more  damages  that  under  Federal  law.  So  it  is  not  a  question  of 
diluting  people's  rights.  I  think  it  is  a  question  of  allocating  this 
problem  in  some  sort  of  a  coherent  manner. 

Ms.  Goodman.  I  think  you  need  more  evidence.  My  experience 
has  been,  quite  contrary,  that  there  is  not  the  duplication.  On  the 
books  there  is  duplication,  so  that  a  lot  of  the  cases  that  will  ap- 
pear to  be  the  backlog  of  the  EEOC  will,  in  fact,  be  sitting  having 
been  deferred,  as  it  must  be  under  law,  and  EEOC  has  not  brought 
it  back. 
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I  have  not  been  involved  in  duplicate  investigations  where,  after 
the  local  agency  has  made  a  determination,  the  EEOC  then  makes 
a  determination.  But,  on  the  book  it  does  appear — ^you  know. 

Mr.  Ballenger.  Is  there  any  measure — since  you  are  one  of  the 
ones  that  would  be  measured — is  there  any  measure  anywhere  that 
says  which  States  have  good  systems  and  which  States  have  inef- 
fective systems? 

Chairman  Owens.  Would  you  yield? 

Mr.  Ballenger.  Sure. 

Chairman  Owens.  In  New  York  you  get  better  damages 

Ms.  GrOODMAN.  No,  not  necessarily.  There  are  advantages  and 
disadvantages.  Under  New  York  statute,  you  do  not  get  attorneys 
fees,  so  that  is  a  disadvantage.  Under  New  York  law  though,  you 
can  get  compensatory  fees.  However,  under  New  York  law  you  can- 
not get  punitive  damages. 

Chairman  OwENS.  What  about  North  Carolina? 

Ms.  Goodman.  I  don't  know  about  North  Carolina.  I  can  tell  you 
that  as  far  as  I  know  most  States — I  can  tell  you  about  Connecticut 
and  New  Jersey,  the  northeast  corridor.  I  am  the  editor  of  a  book, 
and  I  believe  we  have  a  chart  in  that  book.  I  can  try  and  get  that 
to  you. 

Chairman  Owens.  So  there  is  a  chart  that  tells  you  from  State 
to  State? 

Ms.  Goodman.  The  difference  in  the  law.  However,  the  effective- 
ness is  not  necessarily  because  the  law  is  one  way  or  another.  Ef- 
fectiveness very  often,  as  you  know  from  New  York,  depends  upon 
our  budget.  New  York  has  also  been  underfunding  its  administra- 
tive agencies,  and  there  we  certainly  have  duplication  because  we 
also  have  a  city  agency. 

Chairman  Owens.  North  Carolina  has  a  surplus. 

Ms.  Goodman.  Maybe  they  could  send  us 

[Laughter.] 

Chairman  Owens.  I  thank  the  gentleman. 

Mr.  Ballenger.  Let  me  ask,  if  the  case  is  sent — ^first  of  all,  it 
is  sent  to  EEOC  or  Washington,  wherever  it  is  supposed  to  be,  and 
it  is  under  one  set  of  laws,  and  then  you  have  a  different  set  of 
laws  in  each  State? 

Mr.  Lorber.  Yes. 

Mr.  Duffy.  Yes.  I  enforce  a  statute  in  Massachusetts,  for  in- 
stance, that  is  broader  in  some  senses  than  Federal  law.  For  in- 
stance, we  have  had  coverage  for  persons  with  disabilities  for  about 
10  years  so  we  had  jurisdiction  over  those  cases  long  before  ADA 
came  into  effect.  Massachusetts  law  was  amended  in  1989  to  in- 
clude sexual  orientation,  so  we  have  that  under  Massachusetts  law. 

So  there  are  different  laws  that  are  enforced,  different  statutes 
that  are  enforced  at  the  Federal  level  and  at  the  State  level. 

Mr.  Ballenger.  I  would  just  like  to  ask  one  question.  I  just  read 
it  in  the  newspaper  and  since  you  have  ADA — the  gentleman  in 
California  who  went  to  a  fast-food  restaurant  to  have  a  hamburger, 
and  he  weighed  400  pounds,  and  he  couldn't  get  into  any  of  the  ta- 
bles because  there  was  not  room  for  him  there,  and  they  didn't 
have  a  chair  that  would  fit  him,  and  people  were  laughing  and 
pointing  at  him.  I  couldn't  figure  out  whether  he  was  being  dis- 
criminated against  because  the  booth  wouldn't  fit  or  because  people 
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were  laughing  at  him.  But  cases  Hke  that — do  you  get  cases  Uke 
that? 

Mr.  Duffy.  Yes,  we  get  cases  Uke  that.  There  would  probably  be 
a  case  filed,  not  an  employment  case  but  a  case  of  public  accommo- 
dation where  somebody  is  alleging  that  they  are  being  treated  dif- 
ferently, I  guess,  because  of  their  gross  obesity  in  a  place  of  public 
accommodation. 

We  have  adjudicated  disability  cases  for  about  10  years  now.  I 
think  in  the  very  beginning,  the  Massachusetts  Commission  was 
way  out  there  on  these  cases,  and  in  the  past  couple  of  years  we 
have  started  to  come  back  from  some  of  the  more  outrageous  kinds 
of  things  that  you  hear  about  and  set  a  more  reasonable  kind  of 
case  law  in  that  area. 

Mr.  Ballenger.  As  far  as  the  State  of  Massachusetts  is  con- 
cerned, do  you  have  more  cases  involving  discrimination  in  work, 
which  is  what  you  were  talking  about  in  Brooks  Brothers  or  with 
the  Americans  with  Disabilities  Act? 

Mr.  Duffy.  We  handle  cases  involving  emplo5rment,  housing, 
public  accommodations,  and  credit.  The  overwhelming  majority  are 
emplo5anent  cases,  about  90  percent,  and  the  largest  category  of 
complaint  is  sex  discrimination,  and  that  is  fueled  in  part  by  the 
dramatic  increase  in  sexual  harassment  complaints  that  have  been 
filed  in  the  wake  of  Anita  Hill's  testimony  a  few  years  ago. 

Second  is  race  discrimination  in  Massachusetts;  third  is  disabil- 
ity. This  is  a  category  that  didn't  even  exist  in  Massachusetts  10, 
11  years  ago,  and  is  now  the  third  largest  and  growing.  I  fully  ex- 
pect by  the  end  of  this  decade  it  will  probably  be  the  largest  cat- 
egory of  complaint.  I  assume  that  trend  will  probably  be  the  same 
across  the  country,  whereas  for  race,  I  think  that  varies  from  State 
to  State.  For  our  neighbors  in  Vermont,  race  is  a  relatively  small 
category  of  complaint. 

Mr.  Ballenger,  The  administrative  law  judge  idea  that  you 
have  and  that  has  been  brought  forward,  do  you  all  use  anything 
like  that  in  Massachusetts? 

Mr.  Duffy,  Yes.  I  actually  sit  as  an  administrative  law  judge 
myself.  I  hear  cases,  find  facts,  and  assess  damages  in  cases,  I 
think  it  goes  to  the  heart  of  the  Chairman's  question  to  Professor 
Craver  about  the  cost  involved  in  jury  trials. 

I  think  my  Commission  was  originally  set  up  as  a  speedy  alter- 
native to  the  courts  for  people  who  sometimes  are  not  the  most  so- 
phisticated people  and  for  people  who  generally  don't  have  a  tre- 
mendous amount  of  resources  at  their  disposal.  So  that  if  they  are 
not  fortunate  enough  to  retain  an  attorney  like  Attorney  Goodman, 
the  Commission  is  all  they  have.  They  come  to  us  and  we  will  in- 
vestigate their  case. 

These  are  people  who  would  be  baffled  at  trying  to  find  their  way 
through  the  Federal  or  the  State  courts.  We  will  investigate  their 
case.  It  doesn't  cost  them  anything.  They  don't  need  an  attorney  to 
pursue  the  process,  and  if  they  get  a  cause  finding  and  they  don't 
have  counsel,  the  Commission  Against  Discrimination  in  Massa- 
chusetts will  assign  one  of  our  staff  counsel  to  prosecute  their  case 
at  one  of  our  public  hearings. 

Mr.  Ballenger.  One  more  question.  How  bad  is  your  backlog? 


197 

Mr.  Duffy.  We  have  a  backlog  of  about  2,000  cases  down  from 
about  5,000  when  I  first  came  in. 

Mr.  Ballenger.  What  would  you  consider  the  length  of  time  on 
2,000? 

Mr.  Duffy.  We  are  able  to  resolve  about  4,000  cases  a  year. 

Mr.  Ballenger.  Thank  you,  Mr.  Chairman. 

I  think  we  ought  to  copy  whatever  you  are  doing. 

Chairman  Owens.  Mr.  Fawell. 

Mr.  Fawell.  Mr.  Duffy,  if  one  goes  through  the  process,  adminis- 
trative law  judge  determination,  is  one  still  able  to  go  to  court  and 
get  a  trial  de  novo? 

Mr.  Duffy.  No.  When  someone  commences  a  public  hearing  at 
the  Commission  they  waive  their  right  to  remove  the  case  and  file 
in  State  court.  What  they  can  do  is  appeal  the  decision  of  the  Com- 
mission to  the  Superior  Court  in  Massachusetts  and  it  is  an  appel- 
late review  rather  than  a  de  novo  review. 

Mr.  Fawell.  That  would  seem  to  me  to  be  something  perhaps 
that  we  ought  to  look  at  very  seriously,  at  least  allow  people  to 
choose  to  waive  their  rights,  for  instance,  to  follow  through  under 
the  various  statutory  discrimination  statutes  that  we  do  have. 

I  have  tried  to  set  down  the  different  views  that  you  all  have. 
Professor  Craver  has  stated  80  to  90  percent  should  be  settled  but 
they  are  not  being  settled.  Apparently  we  have  no  real  uniformity, 
that  the  procedures,  the  damages,  the  statutes  of  limitations  differ 
from  State  to  State  obviously,  but  the  Federal  EEOC  incorporates 
all  of  that  by  assigning  various  cases  to  the  various  States.  So  it 
would  seem  to  me  that  we  ought  to  think  in  terms  of  uniformity 
also.  Massachusetts  also  covers  different  types  of  discrimination 
also,  I  gather. 

It  would  seem  to  me,  therefore,  that  perhaps  we  might  center  on 
the  idea  of  alternative  dispute  resolutions,  use  of  the  administra- 
tive law  judge,  perhaps  to  suggest  that  is  a  procedure  that  you 
must  take  if  you  are  going  to  use  that  route  or  at  least  allow  the 
claimant  to  choose  to  waive  and  take  that  route  and  that  that  may 
give  us  some  ability  to  move  along. 

But  it  seems  to  me  we  need  uniformity.  It  seems  to  me  we  have 
to  have  that  gatekeeper  approach  where  we  can  say  no,  and  it 
seems  to  me  that  that  apparently  would  just  flush  them  off  to  the 
courts  if  they  want  to  do  anything  more,  but  most  likely  those 
types  of  cases  they  would  not,  and  then  the  more  serious  cases,  let 
them  elect  to  go  through  the  alternative  dispute  resolution  process 
and/or  administrative  law  judge  or  to  take  it  into  court.  Does  that 
sound  reasonable? 

Ms.  Goodman.  Can  I  just  make  a  comment  on  the  administrative 
law  judge? 

Mr.  Fawell.  I  know  you  don't  like  it.  We  have  two  for  it  and  one 
against,  I  see. 

Ms.  Goodman.  Yes.  I  wanted  to  just  underscore,  if  you  listen  to 
what  Mr.  Duffy  said — I  am  not  sa3dng  that  it  doesn't  ever  work, 
but  if  you  listen  to  what  Mr.  Duffy  said,  before  it  gets  to  that  level 
there  had  to  be  an  investigation.  We  are  already  saying  EEOC 
hasn't  investigated.  But  EEOC  would  have  to  investigate  fairly  and 
come  up  with  probable  cause.  That  is  one  step. 
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Once  you  get  to  the  next  step,  this  is  critical.  The  agencies  ap- 
point an  attorney  for  anyone  where  there  has  been  probable  cause. 
That  takes  the  place  of  the  private  attorney  who  is  not  going  to 
take  that  case.  Our  point  is  only,  why  set  up  a  whole  new  struc- 
ture? If  you  are  going  to  appoint  an  attorney,  let  that  attorney  take 
it  into  Federal  court  with  a  trial  by  jury  rather  than  an  administra- 
tive law  judge  where  there  is  not  the  same  level  of  precedent. 

We  have  had  30  years  of  expertise  developed  in  the  Federal  court 
system,  I  think  Mr.  Duffy  would  probably  tell  you,  because  it  is  cer- 
tainly true  in  New  York  State  law,  that  those  administrative  law 
judges  and  the  commissioners  follow  Federal  law  for  the  main  part. 
The  Federal  courts  are  the  ones  which  have  established  the  stand- 
ards of  law  to  be  applied. 

So  the  burden  of  proof  set  up  in  McDonnell  Douglas  v.  Green — 
which  I  don't  know  whether  you  know  but  that  is  the  basic  burden 
of  proof— is  what  most  State  courts  apply.  They  use  the  Federal 
law.  I  want  to  make  sure  that  Mr.  Owens  doesn't  think  that  we 
have  no  positive  thoughts;  we  do  have  positive  thoughts.  But,  to 
add  another  bureaucratic  layer  without  substantive  change  is  not 
going  to  get  us  to  the  next  step. 

Mr.  Fawell.  It  would  seem  to  me,  though,  that  if  you  had  to 
have  every  attorney  in  EEOC  take  a  case  into  Federal  court,  it 
takes  a  long  time  to  get  through  that  route.  It  is  a  much  different 
situation,  it  would  seem  to  me,  than  first  of  all  hoping  that  they 
will  take  alternative  dispute  resolution,  and  if  they  won't  accept 
that,  then  the  administrative  law  judge,  I  think,  would  be  a  faster 
process.  But  I  don't  know  how  you  can  have  so  many  attorneys  and 
all  the  discovery  and  everything  that  you  would  have  to  do  to  start 
handling  all  these  cases  in  Federal  court.  That  doesn't  seem  prac- 
tical to  me. 

Ms.  GrOODMAN.  I  would  Suggest  that  if  you  spoke  to  some  admin- 
istrative law  judges  you  would  see  the  difficulty  they  have.  I  can't 
say  there  is  anything  exhaustive  about  an5rthing  I  have  to  say  here; 
it  is  anecdotal.  I  took  the  opportunity  to  speak  to  some  administra- 
tive law  judges  that  I  know  personally.  It  is  not  a  quick  process 
where  the  issue  is  complicated,  where  it  is  an  issue  of  intent,  a 
mental  attitude  where  you  have  to  make  a  determination  of  wheth- 
er discrimination  did  or  did  not  exist. 

One  friend  of  mine  admitted  shamefacedly  it  sometimes  takes 
her  a  year  to  make  a  determination  because  they  are  difficult  is- 
sues and  because  of  the  press  of  their  own  case  load. 

Mr.  Fawell.  You  wait  five  years  to  get  your  trial  in  a  Federal 
court. 

Mr.  Lorber,  how  do  you  feel  about  it? 

Mr.  Lorber.  First  of  all,  I  think  labor  arbitrators  deal  with  these 
issues  every  day,  and  since  they  are  paid  by  the  day  by  parties, 
they  don't  take  a  year  to  determine  it.  The  issues  they  face  are  al- 
most invariably  issues  of  intent,  and  they  can  deal  with  it.  So  in 
terms  of  that,  if  you  allow  them  to  take  a  year,  they  will  take  a 
year. 

Secondly,  we  could  look  to  NLRB  law,  we  could  look  to  OSHA 
law.  There  are  precedents;  they  are  set  by  the  Commissions.  Most 
board  law  is  board  law  and  not  court  law,  as  I  am  sure  Professor 
Graver  would  testify  to,  so  that  you  can  have  precedent. 
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There  is  nothing  magical  about  a  court  precedent  versus  a  com- 
mission precedent,  so  you  can  have  that  as  well  and  it  is  quicker. 
I  think  Chairman  Owens  asked  earlier  about  costs.  It  costs  a  lot 
more  money  to  appoint  a  Federal  judge  to  handle  100,000  new 
cases  than  it  will  to  appoint  ALJ's.  We  have  heard  constantly  about 
the  politicization  of  our  judiciary.  ALJ's  are  civil  servants  ap- 
pointed in  a  neutral  manner. 

So  in  terms  of  all  of  these  issues,  I  would  submit  that  if  you  tell 
an  AU  to  act  like  an  arbitrator,  they  are  arbitrators.  A  lot  of  labor 
arbitrators  will  decide  these  issues  very  rapidly,  and  I  think  it  has 
an  enormous  amount  of  credibility.  You  just  do  it.  You  establish 
these  rules. 

To  say,  as  Ms.  Goodman  said,  that  it  will  take  three  years  for 
the  EEOC  to  establish  procedures  to  have  ALJ's,  I  don't  think  that 
is  the  case.  The  government  is  full  of  ALJ's. 

Finally,  I  will  take  one  exception,  Mr.  Fawell,  with  something 
you  said.  I  don't  think  if  a  complaining  party  opts  for  arbitration 
they  waive  their  rights.  I  think  it  is  merely  taking  a  quicker,  more 
expeditious  course  to  the  resolution  of  their  complaint. 

A  lot  of  these  rights  we  are  talking  about  only  go  back  to  1991. 
So  if  you  tell  somebody  you  can  get  a  resolution  in  200  days  or  you 
can  get  a  resolution  in  four  years  and  the  complaint  is  a  promotion, 
if  it  were  me,  I  would  want  to  get  that  issue  resolved  in  200  days 
rather  than  four  years,  rather  than  sitting  in  the  same  work  place, 
looking  at  people  you  think  unfairly  treated  you,  dealing  with  su- 
pervisors you  think  unfairly  treated  you,  only  to  be  told  in  four 
years,  well,  you  didn't  get  it  because  you  were  not  qualified,  or  a 
noninvidious,  nondiscriminatory  manner.  I  think  there  is  a  real 
human  issue  here  that  tends  to  get  lost  in  these  numbers. 

Mr.  Graver.  I  would  also  like  to  point  out  that  in  so  many  dis- 
crimination cases  the  critical  issue  isn't  a  legal  one,  it  is  a  factual 
one:  What  happened  when  someone  applied  for  a  job,  what  were 
the  underlying  considerations;  if  someone  is  being  laid  off  or  termi- 
nated or  denied  a  promotion?  In  those  cases,  I  would  suggest  that 
skilled  arbitrators  and  skilled  administrative  law  judges,  like 
Chairman  Duffy,  are  as  good  at  determining  what  happened  factu- 
ally as  a  jury  or  a  Federal  judge.  So  in  those  cases  I  think  that  type 
of  procedure  can  be  very  beneficial. 

Where  you  have  a  very  technical  case,  a  very  big  systemic  case 
or  a  case  of  disparate  impact  where  you  have  different  criteria,  for 
instance  under  the  Americans  With  Disabilities  Act:  Did  you  give 
the  person  with  a  disability  an  opportunity  to  show  their  real  abil- 
ity? Is  that  test  job-related  and  consistent  with  business  necessity? 
What  accommodations  were  available?  Those  become  so  technical. 
I  wouldn't  feel  very  comfortable  as  an  arbitrator  hearing  that  type 
of  case.  I  mean  I  could.  I  don't  do  arbitrations  at  the  present  time, 
but  I  could  if  it  were  a  Federal  case.  Under  their  contracts,  arbitra- 
tors often  are  empowered  to  interpret  Federal  law.  In  the  private 
sector,  we  normally  aren't.  I  teach  employment  discrimination.  I 
even  have  a  book  on  employment  discrimination.  Yet,  you  look  at 
arbitrators,  many  of  whom  are  not  lawyers,  and  they  have  to  exam- 
ine the  Americans  With  Disabilities  Act  and  figure  out  what  Con- 
gress meant. 


200 

It  is  going  to  take  us  a  decade  to  have  any  real  guidance  from 
the  Federal  appellate  courts  and  the  Supreme  Court  about  what  all 
these  issues  mean.  Those  cases  really  are  going  to  end  up  in  court, 
just  as  you  point  out. 

But  if  I  had  a  client  who  wants  that  job  or  wants  that  reference 
that  Ms.  (Joodman  referred  to,  if  they  want  to  get  on  with  their 
lives,  if,  as  Mr.  Lorber  says,  I  can  get  that  decision  in  200  days, 
I  am  going  to  tell  my  client,  "Let's  go  before  an  administrative  pro- 
cedure such  as  Massachusetts  or  let's  go  before  arbitration."  In  the 
long  run,  that  is  what  the  individual  claimants  want.  They  want 
relief;  they  want  it  as  quickly  as  possible  and  as  cheaply,  not  only 
monetarily  but  psychologically,  as  possible;  they  want  to  get  on 
with  their  lives. 

Mr.  Fawell.  All  right.  Well,  we  are  all  looking  for  that  magic  for- 
mula that  is  out  there.  It  does  seem  to  me  that  people  ought  to 
make  a  decision,  do  they  want  to  go  the  administrative  law  judge 
route  alternative  dispute  resolution.  If  they  do  that,  then  they 
should  not  have  the  right,  after  that  is  all  done,  to  still  jump  into 
court  and  have  another  bite  at  the  apple.  They  have  the  right  to 
go  to  court  if  they  wish  to.  If  they  want  to  go  to  court,  then  they 
ought  to  jump  over  that  procedure,  it  seems  to  me. 

Mr.  Graver.  I  do  have  an  impression.  I  wonder  if  the  two  people 
who  really  do  a  lot  of  litigation  would  agree  or  disagree  that  based 
on  Alexander  v.  Gardener  Denver,  where  the  Supreme  Gourt  said 
if  you  went  to  arbitration  you  have  the  right  to  a  trial  de  novo  in 
court  afterwards,  they  had  a  famous  footnote  saying  that  the  trial 
court  could  admit  the  arbitrator's  award  and  give,  quote,  great 
weight  in  appropriate  cases.  I  have  the  impression  in  fact-based 
cases  that,  if  the  arbitrator  rules  against  the  claimant,  that  they 
don't  prevail  that  often  in  Federal  court. 

Mr.  Lorber.  No,  they  don't. 

Mr.  Graver.  Isn't  that  correct? 

Ms.  Goodman.  I  am  sorry.  That  who 

Mr.  Graver.  I  have  the  impression  that  if  someone  goes  to  arbi- 
tration and  they  lose  the  case,  be  it  the  employer  or  the  plaintiff, 
rarely  does  the  Federal  court  come  out  the  other  way  if  it  is  a  fact- 
based  case.  Is  that  true? 

Ms.  Goodman.  I  have  not  done  that  study,  but  I  can  refer  you 
to  the  Wall  Street  Journal  that  recently  did  a  study  on  the  arbitra- 
tions in  the  stock  brokerage  area  where  they  are  forced  to  go  to  ar- 
bitration, and  it  resoundingly  is  a  failure  on  the  part  of  the  victims 
of  sex  harassment. 

Mr.  Lorber.  I  don't  know  that  that  is  really  applicable  to  what 
we  are  talking  about.  Well,  it  is  a  separate  system,  and  you  know 
it  is  not  the  system  that  I  think  anybody  here  is  talking  about  in 
terms  of  an  avenue  of  redress. 

One  thing  that  I  would  suggest,  and  we  have  put  in  our  testi- 
mony, is  that  the  EEOG  could  certify  a  case.  If  it  is  a  question  of 
law,  a  legal  issue,  then  when  they  intake  it  they  could  say  this  is 
not  right  for  ADR,  we  will  let  it  go  either  to  the  administrative  law 
judge  or  let  it  go  to  court  to  establish  precedent;  if  you  want  an  in- 
take, let  it  be  a  real  intake  process;  and  they  could  do  that,  and 
that  could  possibly  deal  with  this. 
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Another  point  simply  is  that  they  talk  about  systemic  cases. 
When  you  passed  the  ADA,  you  said  in  the  statute  there  are  900 
disabilities  and  at  least  43  million  Americans  who  are  covered  by 
the  law.  It  is  going  to  be  pretty  tough  to  get  a  systemic  case  out 
of  that.  It  is  a  different  statute.  I  think  it  is  a  different  mind  set. 
So  you  are  going  to  have  to  say  how  you  are  going  to  resolve  those 
issues.  You  have  mixed  all  sorts  of  concepts  here.  But  certify  a  case 
as  a  judicial  case,  a  testing  case,  and  let  it  go  to  the  courts.  I  mean 
they  could  deal  with  that.  Certify  a  case  for  an  AU.  If  there  is  an 
approved  ADR  and  you  tell  the  person  you  go  that  route,  but  that 
is  the  end,  and  they  opt  to  go  that  route,  then  that  should  be  the 
end. 

I  am  not  saying  preclude  anything.  I  understand  that  there  are 
rights  created.  But,  establish  that  mechanism;  let  the  gatekeeper 
decide.  Ms.  Reilly's  triage:  The  number  4  cases  could  go  to  court, 
the  number  2  cases  could  go  to  ADR,  and  the  number  3  cases  could 
go  to  an  AU.  I  would  suggest  the  number  1  cases  might  be  shut 
down  so  that  everybody  could  spend  their  time  dealing  with  these 
other  issues,  and  that  might  make  some  sort  of  sense.  Let  the  gate- 
keeper actually  diwy  them  up  in  an  appropriate  manner. 

Ms.  GrOODMAN.  Mav  I  just  make  one  other  comment  on  ADR.  I 
don't  think  it  should  be  mandatory.  It  is  not  now  mandatory  except 
in  this  one  narrow  area.  In  New  York  State,  STHR  adopted  a  pro- 
cedure and  trained  a  lot  of  volunteers,  people  who  are  going  to  vol- 
unteer their  time  to  be  arbitrators  in  cases.  That  has  been  in  place 
two  years  now.  Not  one  case  has  gone  to  arbitration  because  the 
parties  have  not  agreed  to  it. 

I  would  have  to  say  usually  it  is  the  employer  who  has  not 
agreed  to  it,  usually  because  an  employer  is  much  happier  by  al- 
lowing the  time  delay.  Usually  they  can  withstand  it  more  than  the 
plaintiff. 

So  again,  I  only  suggest  that  if  there  is  going  to  be  any  ADR  or 
other  mechanism,  there  has  to  be  a  club  to  make  people,  particu- 
larly the  employers,  use  it.  It  is  the  plaintiffs'  position  that  the  best 
club  is  the  potential  of  a  trial  by  jury  and  effective  litigation.  Oth- 
erwise, people  just  won't  use  ADR  mechanisms.  That  has  been  our 
experience. 

Mr.  Fawell.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Chairman  OwENS.  Thank  you.  If  you  have  any  further  comments 
for  the  record,  please  submit  then  within  the  next  10  days.  We  may 
be  in  touch  with  you  with  additional  questions  in  the  next  10  days. 
Thank  you  very  much  for  appearing. 

The  subcommittee  is  adjourned. 

[Whereupon,  at  1:34  p.m.,  the  subcommittee  was  adjourned.] 

[Additional  material  submitted  for  the  record  follows.] 
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July    29,    1994 

Rep.    Major   Owens 

Select  Education  and 

Civil  Rights 

House  Education  and  Labor  Committee 

518  O'Neill  House  Office  Building 

Washington,  D.C.   20515 

Dear  Congressman  Owens: 

I  am  writing  in  response  to  a  report  in  the  "Washington 
Times  (  "EEOC  Must  Set  Priorities  in  Litigation,  Hill  Panel 
Told",  July  27th),  a  copy  of  which  is  enclosed. 

In  the  1960's,  the  EEOC  was  looked  upon  as  the  great  hope 
implementing  the  gains  of  the  civil  rights  iiiovement  in  a 
practical  way  for  people  who  have  been  discriminated  against 
under  the  capitalist  system,  a  system  which  is  inherently 
discriminatory. 

I  draw  your  attention  to  oversight  hearings  held  during 
the  1980's  in  which  it  was  found  that  EEOC  attorneys  were  running 
private  law  practices  out  of  their  offices  during  the  day. 

Next,  regulatory  changes  must  be  made  allowing  private 
litigants  to  skip  EEOC  and  take  their  cases  directly  to  court. 
Under  the  law,  litigants, such  as  my  wife,  are  required  to  bring 
the  matter  to  EEOC.   According  to  the  article,  "EEOC  must  stop 
trying  to  investigate  every  case".  The  reason  it  does  so  is 
that  every  litigant  is  required  to  go  to  EEOC  by 
lawl ITheoretically,  the  EEOC  is  required  to  try  and  settle  the 
matter,  thus  helping  clear  the  docket  of  the  federal  courts. 
However,  in  reality,  if  EEOC  simply  settles  matters  by  closing 
cases,  and  their  ears,  then  why  have  an  EEOC? 

If  witnesses  appearing  before  the  committee  simply  believe 
that  the  only  cases  worthy  of  EEOC  attention  are  those  which 
garner  headlines,  and  presumably  a  larger  budget,  then  why  have 
an  EEOC?   A  clever  lawyer  litigating  a  case  before  the  court 
could  accomplish  the  same  thing.  Was  it  not  John  F.  Kennedy 
who  said  that  a  society  should  be  judged  by  t*"^  way  in  which 
it  treats  its  weakest  links.  If  you  expect  the  American  people 
to  have  any  respect  for  the  system  of  justice,  then  how  people 
are  treated  by  agencies  theoretically  in  business  to  help  them 
is  the  standard  by  which  the  government  will  be  judged. 

One  of  the  purposes  for  the  existence  of  the  EEOC  is  to 
aid  those  with  little  money  settle  a  legal  matter  of 
discrimination.   If  a  litigant  goes  to  court  against  a  Fortune 
500  company  with  legal  resources,  the  litigant  could  be 
bankrupted  trying  to  bring  before  the  court  a  matter  of 
principle. 

Presently,  my  wife  and  I  are  litigants  before  the  Washington 
Field  office  against  Xerox  Corporation.   Under  the  law,  the 
matter  was  shifted  to  the  Commonwealth  of  Virginia's  equivalent 
of  the  EEOC.   Hopefully,  they  will  do  a  better  job. 

Under  no  circumstances  would  we  have  brought  the  matter 
to  the  EEOC  unless  we  were  required  to  by  law.  Because  we  have 
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chosen  to  have  the  matter  thoroughly  investigated,  we  have  been 
told  that  it  will  take  a  year.   That's  a  year's  wait  until  we 
can  bring  the  matter  to  court.   We  know  that  nothing  will  come 
of  it.   In  fact,  the  investigator,  Ms.  Kathy  Vaughan  was  less 
than  cooperative  and  very  critical  of  our  claim.   We  expected 
as  much. 

During  the  early  1980's,  I  was  a  complaintant  against  a 
company  in  Houston  alleging  religious  discrimination.   The  intake 
officer  tried  to  force  me  to  change  my  charges  to  sexual 
discrimination.   When  I  refused,  she  threatened  to  drop  my  claim. 
I  changed  the  charge  and  the  company  won  at  a  hearing. 

In  1983,  I  wrote  a  story  critical  of  the  EEOC.   The 
information  was  gathered  from  a  reputable  source.   The  story, 
and  Clarence  Thomas'  response,  are  enclosed.   Apparently  Mr. 
Thomas  has  a  thin  skin  as  I  later  heard  that  he  personally 
responded  to  published  stories  critical  of  the  agency. 

I  sent  this  information  to  Senator  Joe  Biden  during  the 
Anita  Hill-Thomas  imbroglio  and  received  no  acknowledgement 
nor  do  I  know  whether  the  Senator  ever  saw  the  material. 

I  would  like  this  letter  enclosed  in  the  hearing  transcript 
and  would  like  a  copy  of  it  when  printed. 

Sincerely, 


K. 


Kenneth  R.  Kahn 

4849  Connecticut  Avenue,  N.W.)!(430 

Washington,  D.C.   20008 

(202)  686-6954 
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EEOC  must  set  priorities 
in  litigation,  Hill  panel  told 

Focus  should  sliift  to  cases  wiih  greatest  impad 


By  Ruth  Larson 


The  Equal  Employment  Oppor- 
tunity Commisskn  must  revamp 
its  Utigatloa  atrategy  to  address 
the  overwhelming  backlog  of  dis- 
criminatioo  cases,  oGTicials  told  a 
House  oversigbt  hearing  yester- 
day 

lb  regain  the  lead  role  in  enforc- 
ing laws  against  discrimination, 
the  EEOC  must  stop  trying  to  in- 
vestigate every  case,  and  instead 
focus  on  addressing  the  most  sig- 
oiTicant,  widespread  cases,  wit- 
nesses told  the  House  Education 
and  Labor  Committee's  civil  rights 
subcommittee. 

Rep  M«jor  It  Owens,  New  Vsrk 
Democrat  and  subcommittee 
chairman,  said,  "Over  the  years, 
nsuig  caseloads  and  backlogs,  as 
well  as  an  entrenched  organ- 
izational culture,  have  focused 
EEOC  coocem  on  closing  as  many 
cases  as  possible,  rather  than  co- 
ordinating an  overall  attack  on 
dvil  rights  violatiaas' 

The  EEOCb  Washmgton  field 
office  implemented  •  pilot 
"triage"  program  in  Na^■ember 
1991  that  ranks  discriminatiOD 
cases  by  ttie  strength  of  their  evi- 
dence, and  t^lps  direct  time  and 
resources  to  the  strongest  cases. 

"The  term  triage,'  of  course,  re- 
fers to  a  system  of  allocating  treat- 
ment to  victims  cf  battles  or  disas- 
ters in  order  to  """■"''>•  the 
number  of  survivors,"  said  Susan 
B  Reilly,  director  of  the  EEOCi 
Vbshingvin  field  office.  "It  is  an 
apt,  if  politicany  unsavory,  anal- 
ogy 

"E£OC  simidy  doe*  not  have 
adequate  resoui'ces  to  investigate 


fully  all  of  the  charges  tt  is  receiv- 
ing," Ms.  Reilly  said 

"The  numbers  tell  the  story. 
There  are  80,000  unresolwd  cases 
oo  file  at  the  EEOC,  more  tfaao 
double  the  backlog  in  1980.  The 
ElEOC  settles  only  ISpercent  of  its 
cases,  compared  with  40  pendent 
in  1980.  Of  those,  more  than  80 
percent  are  cases  of  individual 
discrimination  that  could  better 
be  handled  by  private  lawyers. 

Less  than  3  percent  of  all  cases 
filed  with  the  EEOC  result  m  find- 
ings of  reasonable  cause,  most  are 
closed  administrabvely,  because 
parties  have  either  mo\^d  away  or 
given  up  after  months  or  years  of 
waiting 

"The  commission's  operations 
are  in  shambles,"  charged  Alfred 
W.  Blumrosen,  who  helped  estab- 
lish the  EEOC  in  the  mid- 1960s  and 
is  now  a  law  professor  at  Rutgers 
University. 

He  called  the  E£OC^  current 
enforcement  strategy  —  targeted 
at  individual  cases  —  "an  appaD- 
ing  misuse  of  the  commisstoa^ 
Utigation  authority" 

"Some  sort  of  tnage'  system  is 
absolutely  essentiaL"  agreed  Da- 
vid L  Rose,  who  spent  TH  years  in 
the  Justice  Department's  dvil 
rights  divisioii.  "The  new  chair- 
man and  new  commissioners  may 
be  criticized  for  it,  but  the)'  hav«  to 
face  reaUty.  There  are  not  enough 
resources  to  go  around,  SQ  if  you 
investigate  aD  cases,  yoo  essen- 
tially investigate  no  cases." 

During  last  week's  Senate  con- 
firmation Itearings,  Gilbert  F 
Casellas  pledged  to  revitalize  the 
troubled  agency  if  confirmed  as 
chairman.  He  was  Joined  by 
commissioners-designale  PMl  U. 


research 

|seryicel'v 


Igasoki  and  Pnil  S.  MiluL  llieir 
oonfirmatioos  would  bring  th* 
n*^  member  commissioB  up  tD 
fun  strength  for  the  first  time  ia 
more  than  a  ]«ar 

Mr  Owens  reserved  his  moat 
vathing  comments  for  Supreme 
Court  JusDce  Clarence  '(lioaias, 
who  was  EEOC  chairman  under 
President  Reagaa 

"The  1980s  wer«  particnlariy 
dark  for  the  EEOC,  thanks  to  Cla- 
rence Thomas  and  his  orches- 
trated sabotage  of  dvil  rigots  en- 
forcement 

"Tbocoas  made  ofgnniiatirwl 
changes  to  Q^ten  his  ^ip  on  tke 
fkw  of  dvil  rights  caseik  This  Of^ 
ganizational  structure  repiains  In 
place  even  todayT  Mc  pwens  said. 

Panel  members  reopm^nended 
using  administrative  law  judges  to 
resolve  cases,  in  much  thf  same 
way  the  Department  of  Housing 
and  Urban  Development  uses 
them  to  settle  charges  of  discrimi- 
nation mvolving  the  Fair  Housing 
Act.  , 

They  stopped  short  of  urging 
the  ^SOC  to  adoftt  HXH}^  entire 
enforcement  system.  bowei«i;  be- 
cause it  too  is  plagued  by  t^a^-fctng*. 
despite  the  relativdy  spiaD  num- 
ber of  claims  fSed  —^6,000  per 
yeoc  The  E£OC  gets  100,000  annu- 
ally . 

Mr.  Rose  rccommenaed  bolster- 
ing the  EEOO  Office  «f  GeoenI 
Counsel.  He  wants  to  eniMe  it  tD 
target  widespread  discrimiBatocy 
practices  by  prosecuting  m«jor.. 
cases  involving  hundreds  of  «a>- 
pkiyees.  He  also  proposed  oombte- 
ing  the  generml  counsd  and  legd 
ooraueh  oOioeiL  to  Eliminate  « 
flompetmg  arrangement  that  *pn>: 
duces  DoOing  bid  discord-'       | 


Advisory 
groups:? 


Jtob&£uti, 
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JULES  H.  GORDON 

DECREE  MONITOR 

631  HILLGIRT  CIRCLE 

OAKLAND.  CA  94610 

(510)  891-9285 


July  20.  1994 

Major  R  Owens 

Chairperson 

Subcommittee  on  Select  Education  and  Civil  Rights 

U.S.  House  of  Representatives 

518  House  Annex  1 

Washington,  DC.  20515-6107 

Dear  Chairperson  Owens: 

1  regret  that  1  will  not  be  able  to  come  to  Washington  to  testify  at  the 
hearing  on  the  EEOC  set  for  Tuesday.  July  26.  As  Mr.  Kennedy  of  your  staff 
said  when  I  Informed  him  I  could  not  testify,  my  written  coroments  would  be 
welcome;  I  make  them  In  the  form  of  this  letter. 

I  was  an  N.L.RB.  appellate  attorney  for  6  years,  ending  In  1966;  I  worked 
for  the  EEOC  for  13  years,  ending  In  1979,  In  various  professfonal  and 
managerial  positions.  Including  Chief  of  the  Decisions  Division  at  Headquarters; 
Director  of  the  San  Francisco  District  OfiBce  and  Assocdate  Regfonal  Attorney  of 
the  San  Francisco  Lltlgatfon  Center.  My  curriculum  vltae  is  encfosed. 

For  years  there  have  been  efforts  to  model  EEOC  ^ructures  and 
procedures  after  the  NLRB.  Tlie  reasons  advanced  for  the  proposed  changes 
have  been  largely  administrative  efficiency;  the  reasons  advanced  against  are 
the  fear  of  bureaucratic  in  action  and  the  deslreahility  of  de  novo  access  to  the 
U.S.  District  Courts.  Many  in  the  dvll  rights  community  have  fevered  access  to 
the  courts  on  the  grounds  that  coiuiis  have  been  fevorable  to  Title  VII  plaintiffs. 
This  may  be  because  In  the  early  days  of  Title  VII,  the  courts  gave  very  generous 
pro-plainttfif  interpretations  of  the  statute.  My  impression  Is  that  more  recently 
the  covuts  have  been  less  expansive.  In  any  event,  the  relevant  questions  are 
not  so  much  legal  Interpretation  as  delivery  of  relief  to  charging 
partles/employees/plaintiSis.  As  one  interested  in  eliminating  discrimination,  I 
am  concerned  with  speed  and  results  fevorable  to  charging  parties.  I  do  not 
know  whether  the  present  EEOC  model  or  the  present  NLRB  model  would  be 
more  effective  to  that  end. 

Rather  than  engage  in  theoretical  speculatton,  I  think  decisions  whether 
to  model  the  structure  and  procedinres  of  EEOC  after  the  NLRB  should  be  based 
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on  the  experiences  of  the  two  agencies  over  a  reasonable  period,  e.g.  the  last  10 
years.  TTie  data  are  available  In  reports  of  the  NLRB.  the  EEOC  and  the  Federal 
Courts. 

Data  with  respect  to  individual  change  under  the  two  structure/ 
procedvnes  should  be  analyzed  to  determine,  at  a  inlnlmum: 

(1)  average  (and  maxlmuin)  time  from  charge  filing  to  final  resolution, 
separately  for  early  settlement,  after  administrative  procedures,  and  after  Board 
or  District  Court  ruling; 

(2)  percentages  of  charges  filed  resulting  In  fevorable  administrative 
determination  (reasonable  cause  finding  imder  Title  Vn  or  issuance  of  complaint 
by  General  Coiuisel  of  NLRB); 

(3)  percentages  of  charges  filed  resulting  In  fevorable  ruling  by  trier  of  fact 
(District  Courts  under  Title  VII,  NLRB  under  LMRA); 

(4)  percentages  of  charges  filed  resulting  In  positive  benefits  to  charging 
parties,  and  to  broader  classes; 

(5)  comparison  of  benefits  resulting  In  back  pay,  reinstatement,  class 
relief,  etc.,  under  Title  VII;  NLRB  under  LMRA. 

In  addition  to  the  above,  consideration  should  be  given  to  the 
Commissioner  charge  authority  and  the  expansion  of  individual  charges  to  class 
complaints  under  Title  VII.  In  the  past  there  has  been  very  little  analagous 
practice  under  LMRA.  If  changes  In  EEOC  structure/procedine  are 
contemplated,  preservation  of  those  two  broadening  aspects  should  be 
considered. 

Sincerely, 


A»/^^%-/-^ 


Jul^  H.  Gordon 


G/Jtg 
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Manuel  Bartxisa 

Chaiip«r«on 

Bgin 

Commissioners 

G.  A-Rnch 

Chicago 

Doly  Halstrom 

Evanston 

Wallace  L  HeH 

Taylorvfle 

MalMda  A.  Jal(ubowsi«i 

Downers  Grove 

Grace  Kamlnlunwiz 

Ctvcago 

M.  BashirMafik 

Aurora 

Stephen  Monil 

Chicago 

Sylvia  Mel 

Glertcoe 

Jane  Hayes  Rader 

Cobden 

Randal  Reynolds 

Springfield 

Rev.  Rudolph  S.  Shouttz 

SpringfieM 

Vivian  0.  Stewart  Tyler 

Chicago 


Gai  M.  Bradshaw 
Executiv*  Director 


STATE  OF  ILLINOIS 

Human  Rights  Commission 

James  R.  TTiompson  Center 

100  W.  Randolph  Street.  Suite  5-100 

Chicago,  IIHinois  60601 


Jim  Edgcir 
Governor 


August    4,     1994 


Mr.  Gary  Carnegie 
House  Subcommittee  on  Select 
Education  and  Civil  Rights 
518  House  Annex  I 
Washington,  D.C.  20515 

Dear  Mr.  Carnegie: 

Please  find  attached,  per  your  request,  written 
testimony  regarding  the  procedures  and  relevant 
statistics  of  the  Illinois  Human  Rights  Commission. 
This  testimony  in  part,  is  excerpted  from  the  FY93 
Annual  Report  of  the  Commission.   I  have  included  with 
this  testimony  a  complete  copy  of  that  Annual  Report, 
as  well  as  a  copy  of  the  Illinois  Human  Rights  Act  and 
the  Commission  Procedural  Rules. 

Please  note  that  Illinois  is  one  of  two  states  in 
the  country  (the  other  is  California)  which  has 
separated  the  investigation  and  adjudication 
responsibilities  and  assigned  them  to  two  separate 
agencies:  the  Department  of  Human  Rights  which 
investigates  charges  of  unlawful  discrimination;  and 
the  Human  Rights  Commission  which  adjudicates 
complaints  of  unlawful  discrimination.   The  Commission 
has  never  had  a  formal  contractual  relationship  with 
the  Federal  Equal  Employment  Opportunity  Commission. 
The  Department  does  have  a  worksharing  agreement  with 
the  EEOC  and  is  paid  on  a  per  case  basis. 

If  you  need  additional  information  or  have  any 
questions,  please  do  not  hesitate  to  call  me  at  312- 
814-6249. 


Sincerely, 


Gail  M.  Bradshaw 


Executive  Director 
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WRITTEN  TESTIMONY 

FOR  THE 

HOUSE  SUBCOMMITTEE  ON 

SELECT  EDUCATION  AND  CIVIL  RIGHTS 

AUGUST,  1994 


On  December  6,  1979,  the  then  Governor  of  Illinois,  James  R. 
Thompson,  signed  into  law  the  Illinois  Human  Rights  Act  which 
created  the  broadest  and  deepest  civil  rights  coverage  for  the 
people  of  Illinois  in  the  history  of  the  state.  The  Act  created  a 
bifurcated  enforcement  apparatus:  a  Department  to  investigate 
charges  and  a  Commission  to  adjudicate  complaints  of  civil  rights 
violation  in  housing, employment,  public  accommodations  and 
financial  credit.  In  1984,  sexual  harassment  in  higher  education 
was  added.  Such  charges  may  be  brought  to  the  Department  by 
individuals,  groups  and/or  in  certain  circumstances,  the  Director 
of  the  Department  of  Human  Rights.  Complains  can  be  filed  with  the 
Commission  by  the  Department  following  an  investigation  and  a 
substantial  evidence  finding,  or  by  the  complainant  within  the 
prescribed  timeframe  of  the  301st  to  330th  day  following  the  filing 
of  the  initial  charge  with  the  Department. 

The  Commission  consists  of  thirteen  citizens  -  a  Chairperson 
and  twelve  Commissioners  -  who  are  appointed  to  staggered  four  year 
terms  by  the  Governor.  The  Commission  is  bi-partisan  and  by  law, 
no  more  than  seven  persons  from  one  party  can  serve  on  the 
Commission  simultaneously. 

Commissioners  conduct  business  in  three  member  panels  and  as 
a  full  Commission.  In  the  three  member  panels,  they  adjudicate 
settlements,  and  requests  for  review  and  consider  recommended 
orders  and  decisions  which  may  include  oral  arguments  by  attorneys. 
The  most  significant  of  these  are  recommended  orders  and  decisions 
issued  by  staff  administrative  law  judges.  As  a  full  Commission, 
the  Commissioners  consider  motions  to  review  three  member  panel 
decisions  and  consider  certified  questions  from  he  administrative 
law  judges  as  well  as  other  legal  matter.  The  professional  staff 
of  seven  full-time  and  one  part-time  administrative  law  judges,  all 
of  whom  are  licensed  attorneys,  consists  of  a  chief  judge,  a  full- 
time  and  a  part-time  motion  judge  and  five  hearings  judges.  The 
Human  Rights  Act  requires  the  public  hearings  be  held  at  a  location 
that  is  within  one  hundred  miles  of  the  place  at  which  the  civil 
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rights  violation  is  alleged  to  have  occurred.  As  a  consequence, 
administrative  law  judges  travel  to  numerous  sites  throughout  the 
state . 

Because  of  the  complex  nature  of  the  relevant  law,  substantial 
preparation  by  the  parties,  including  discovery  proceeding  and 
motion  practice,  is  generally  necessary.  As  a  consequence,  all 
parties  are  encouraged  to  obtain  legal  representation,  and  at 
public  hearings  both  parties  are  generally  represented  by  legal 
counsel.  Public  hearings,  which  are  formal  and  conducted  in 
accordance  with  the  rules  of  evidence,  used  in  the  courts  of 
Illinois,  typically  last  two  days.  They  may,  however  take  less  the 
half  a  day  at  one  extreme  or  several  weeks  at  the  other. 

After  the  transcripts  of  the  hearing  and  post-hearing  briefs 
have  been  completed,  the  administrative  law  judge  prepare  a 
recommended  decision,  which  includes  findings  of  fact,  conclusions 
of  law,  a  proposed  disposition  and  a  discussion  of  the  applicable 
statutory  provisions,  court  and  Commission  decisions,  and  other 
relevant  authority.  These  recommended  decisions  then  go  to  the 
Commssion  for  review;  the  parties  have  the  opportunity  to  file 
written  exceptions  and  to  present  oral  argximents  for  and  against 
them.  The  reviewing  panel  of  three  Commissioners  has  the  options 
of  adopting,  reversing,  remanding  for  further  hearing  or  modifying 
the  recommended  decision.  A  party  dissatisfied  with  a  panel's 
decision  has  the  right  to  seek  rehearing  before  the  full 
Commission. 

In  addition  to  holding  hearings  on  complaints,  the 
administrative  law  judges  may  be  called  upon  to  hold  evidentiary 
hearings  and  make  factual  findings  to  assist  the  Commissioners  in 
deciding  request  for  review  of  the  Department  of  Human  Rights' 
dismissal  of  charges  for  lack  of  substantial  evidence  or  for  lack 
of  jurisdiction  or  for  refusal  to  accept  a  full-relief  settlement. 
The  administrative  law  judges  may  also  hear  disputes  regarding  the 
alleged  failure  to  comply  with  the  terms  of  settlements. 

The  data  on  the  following  table  represents  an  overview  of  the 
Commission  intake  during  the  last  five  years  of  its  operation  un 
the  Human  Rights  Act.  The  statistics  are  measured  in  charges 
rather  than  complaints.  A  charge  is  the  working  document  filed  by 
the  complaining  party  with  the  Department.  A  complaint  is  a  formal 
pleading,  incorporating  pending  charge  claims,  filed  with  the 
Commission  by  the  Department  or  directly  by  the  aggrieved  party  if 
the  Department  failed  to  act  on  his/her  charge  within  300  days  of 
the  date  of  the  charge's  filing.  The  vast  majority  of  the 
complaints  heard  are  based  upon  a  single  charge;  it  is  not  unusual, 
however,  for  a  complain  to  consolidate  more  than  one  charge.  This 
may  occur  when  a  single  complainant  has  filed  more  that  one  charge 
or  because  similar  charges  filed  by  several  different  complainants 
against  the  same  respondent  have  been  merged  into  a  single 
complaint. 
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Charges  for  DHR     379       788       855       536       676 

Complainant-filed 

charges  319       278       345       249        225 


Charges  remanded 
by  HRC 

19 

34 
1100 

12 

1212 

9 

796 

94 

Total 

717 

995 

Decisions  may  be  rendered  "not  on  the  merits"  without  a 
hearing  on  the  facts  underlying  the  claim  of  discriminations. 
These  decisions  arise  in  a  variety  of  situation.  A  frequent  cause 
is  the  failure  of  a  party  to  proceed  either  to  prosecute  or  to 
defend.  A  second  frequent  cause  is  the  Commission's  lack  of 
jurisdiction  over  the  complaint.  Such  lack  of  jurisdiction  may  be 
found,  for  example,  where  a  complaint  does  not  fall  within  a  group 
protected  by  the  Act  or  where  he/she  failed  to  file  a  charge  within 
the  time  limit  provided  by  the  statute  or  where  he/she  has  filed  a 
complaint  outside  the  statutory  "30  day  window"  period.  In  the 
last  example,  the  complaint  is  dismissed  without  prejudice  and  the 
underlying  charge  remanded  to  the  Department  for  continued 
proceedings. 

An  administrative  law  judge  may  close  a  case  by  means  of  a 
Final  Order  and  Decision  (FOD)  where  charges  are  withdrawn  by  the 
complainant  because  he/she  decided  not  to  pursue  his/her  claim 
before  the  Commission.  Such  withdrawals  may  occur  for  a  variety  of 
reasons.  The  most  frequent  cause  is  a  decision  by  the  parties  to 
settle  without  presenting  the  settlement  to  the  Commission  for 
approval  and  without  making  the  terms  of  settlement  public.  In 
some  instances,  the  complainant  has  elected  to  proceed  in  federal 
court  rather  than  to  seek  a  remedy  under  the  Act. 

Procedures  in  the  Administrative  Law  Section  have  provided  an 
effective  vehicle  for  resolution  by  means  settlement,  as  well  as 
for  resolution  by  means  of  hearing.  Prehearing  conferences  have 
been  used  extensively  at  various  stages  in  the  processing  of 
complaints.  As  a  consequences,  settlements  have  been  reached  after 
the  filing  of  the  respondent's  answer,  after  rulings  by  the 
administrative  law  judge  on  crucial  motions,  after  the  completion 
of  discovery,  and  even  during  or  after  preparation  of  the  joint 
prehearing  memorandum.   It  has  also  become  the  practice,  whenever 
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a  second  administrative  law  judge  is  available,  to  have  an 
administrative  law  judge  who  will  not  be  hearing  the  case  conduct 
a  voluntary  settlement  conference  with  the  parties  and  their 
attorneys  immediately  prior  to  public  hearing.  These  result  in 
settlements  just  prior  to  hearing  approximately  one-fourth  of  the 
time.  In  some  cases,  the  parties  have  settled  after  the  public 
hearing  has  begun  or  even  after  the  hearing  judge  has  issued  a 
Recommended  Liability  Decision. 

Section  8A-104 (G)  and  8B-104 (D)  of  the  Act  provide  the 
administrative  law  judge  may  recommend  an  award  of  reasonable 
attorneys  fees  and  costs  for  prevailing  complaints.  The 
determination  of  the  amount  of  these  fees  and  costs  for  prevailing 
complaints.  The  determination  of  the  amount  of  these  fees  and 
costs  may  require  the  participation  of  the  administrative  law  judge 
who  heard  the  case.  In  order  to  expedite  this  process,  the 
Commission  rules  provide  for  an  Interim  Recommended  Liability 
Decision  to  be  issued  in  cases  where  it  is  recommended  that 
complainant  prevails.  Then  after  the  fees  and  costs  have  been 
determined,  a  Recommended  Order  and  Decision,  which  incorporates  by 
reference  the  Recommended  Liability  Decision,  is  prepared  and 
transmitted  to  the  Commission  for  review.  As  a  result  of  this 
procedure,  the  Commission  can  review  the  merits  of  the  Recommended 
Order  and  Decision  and  the  fees  award  at  the  same  time  and  thus 
adjudicate  the  case  more  expeditiously. 

Charges  which  come  before  the  Commission  through  the 
Administrative  Law  Section  are  disposed  of  through  the  issuance  of 
Orders  and  Decision.  Following  deliberation  by  a  panel  of 
Commissioners,  or  in  some  instances  by  the  Full  Commission,  the 
decision  of  the  Commissioners  is  written  by  the  Commission  General 
Counsel  and  then  signed  by  the  Commissioners.  Decisions  of  the 
Commission  may  be  appealed  by  either  party  to  the  State  Appellate 
Court . 


86-671  (216) 


I 


ISBN  0-16-046591-5 


9  780 


60M6591 


8 


90000 


